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Directors Preventing Depositor from Withdraw- 
ing Liable for Depositor’s Loss 


The cashier of a bank was about to pay a deposit to a 
depositor when the directors interfered and prevented the 
payment. The bank failed two days later and it was held 
that the directors were liable for the depositor’s loss. ‘This 
was the conclusion reached by the Supreme Court of Kansas 
in the case of Huffman v. Wilkes, 37 Pac. Rep. (2d) 988. 

The facts are stated more in detail in the court’s opinion 


in the following language: 


Ed Huffman made a deposit of $1,977.04 in the Montgomery 
County National Bank at Cherryvale, and when he presented a check 
on May 2, 1931, for the amount of the deposit, the teller began 
making provision for the payment, when he was interrupted by the 
directors in charge of the bank. 

In the amended petition it is alleged that Larue C. Wilkes, Leon 
Shanton, Lee Carson, and Fred Gasser, directors of the bank, took 
the check from the teller and went into an adjoining room, and after 
consulting together for a time, Wilkes came out and said, “Ed, what 
on earth is the matter?” Plaintiff said: “Nothing, but I want my 
money. My father is very sick and I'll have to use some money at 
any time.”” Wilkes said: “Well, Ed, there is no trouble with the bank. 
We’ve been having some trouble with Dillman. He loaned too much 
money and we’ve just been putting him out. This bank is all right.” 

Huffman said: “Well, I want my money for I can use it.” Wilkes 
stood for a moment and said: “Well, I’ll see what we will do about 
it.” Wilkes returned to the room in which were Shanton, Carson, and 
Gasser, and closed the door; that soon thereafter Shanton came out 
and said to plaintiff: ‘Ed, I do not know whether we can pay you all | 
of this check today or not. I'll let you know soon.” ‘That Shanton 
then went back into the room where defendants were, and soon there- 
after a stranger came through the door and Shanton was with him; 
that the stranger returned back into the room where the defendants 
were, and Shanton then said to plaintiff: “Ed, this bank is all right, 
it’s worth one hundred cents on the dollar. You know it is backed 
by the Federal Reserve.” 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 


Edition) §1037. 
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Plaintiff went outside the bank a few moments and then returned; 
that during those transactions, said directors were in control and 
possession of the check presented by plaintiff; that when plaintiff 
returned into the bank, defendants Gasser and Shanton were talking 
and Gasser said to the plaintiff: “Why do you want your money? 
We've been having some trouble with Dillman but the bank is through 
with him.” Plaintiff said: “It’s none of my business what you are 
doing with Dillman. I just want my money.” Gasser said: “Well, 
I’ve got more money in this bank than you have and this bank is all 
right.” Gasser then returned through the door, and as he did so, 
Shanton began to cry and said: “Well, Ed, Dillman has brought 
this on.” 

Plaintiff made no reply and Shanton proceeded to perform other 
acts which this plaintiff cannot particularly specify; that while de- 
fendants were in the room Shanton stated to Wilkes, Carson, and 
Gasser: “We are turning down one of the best friends we’ve got.” 
Plaintiff cannot state the exact time said statement was made; that 
said Wilkes again came to this plaintiff, who was standing to one 
side in said banking room and said: “Ed, we’ve got twenty-five 
hundred dollars at Independence and we will pay you your money 
the first thing Monday morning.” Plaintiff replied: “I want my 
money now.” Defendant turned away from this plaintiff; that plain- 
tiff continued in the bank until about the hour of 3:15 p. m., at which 
time Shanton came to plaintiff and said: “Well, Ed, it’s after quit- 
ting time and we’ll have to close.” That thereafter plaintiff left the 
premises of the bank and the defendants kept and retained the money 
of plaintiff in the sum specified in the check. 


The bank failed two days later and the plaintiff depositor 
brought this action against the directors. The bank apparently 
did not pay a very large dividend, the amount of the plaintiff’s 
loss on the deposit being $1,865. 

The plaintiff also asked for $500 attorney’s fees, $5,595 
punitive damages and $210, the latter amount representing 
the money that he could have earned during the thirty days 
which he spent in trying to collect before bringing suit, a 
grand total of $8,170. 

On the trial the defendants filed a demurrer to the com- 
plaint and the court overruled the demurrer. This was 
affirmed on appeal and the case sent back for a trial on the 
merits, meaning that, if the plaintiff can prove at the trial 
the facts alleged in the complaint, he will be entitled to recover 
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in some amount from the defendants. On the law of the case, 
the court said: 


Plaintiff alleged that the bank was open for business, money was 
being deposited and checks being paid, and numerous assertions were 
made by the cashier and other defendants that the bank was sound. 

Plaintiff was baffled until the time to close for the day had 
arrived, about 3 o’clock, and, after several meetings of the directors 
in a separate room and a continual assertion that the bank was sound 
and good and was all right, he was told he would be paid the follow- 
ing Monday; indicating that they were playing for time in the hope 
that by the fourth the stringency would be overcome, if there was a 
stringency. These things were pleaded and by the general demurrer 
admitted to be true. The interference of the directors, who had 
absolute control of the bank and the employees, stopped the payment 
of the check. They obtained possession of the check from the teller 
before the teller could pay the demand and finally returned the check 
without payment of money, and plaintiff was sent away without the 
money demanded. 

Defendants assert that the bank was in a failing condition at the 
time and proceed to argue the case on that assumption, but that is 
contrary to the facts alleged in the petition. The defendants insisted 
the bank was all right. It was open and was receiving deposits and 
paying checks to other customers in the usual way when the demand 
by plaintiff was made. They had had trouble with one Dillman, but 
had go rid of him. He had made loans which they did not approve 
and they had been removing him from the bank. The bank is all 
right, they told him. While the bank was said to be all right, they 
acted as if they feared they might become short of money on hand 
or it might result in embarrassment if they honored the demand. But 
a fear that payment of such a sum would imperil the solvency of the 
bank in the future was not a defense, since the bank was open doing 
business, receiving deposits and paying checks at the time. 

It may be that when an answer is filed and the evidence is pro- 
duced a different case will be established than was alleged in the 
petition, but the allegations of solvency were made, and it was alleged 
the bank was a going concern, doing business in the usual way, and 
that there was sufficient money in the bank to have redeemed the 
check. The defendants acted in harmony in preventing the teller from 
cashing the check, taking it from his possession and having a private 
meeting of the directors and owners of the bank. The conspiracy to 
avoid payment was alleged; the method of accomplishing it was 
stated. They first told him it was a problem with them about paying 
all of the check on that day, but they having admitted the bank was 
all right and being open and transacting business as usual, their duty 
to pay the check was plain. 
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There is an implied contract that a genuine check issued by the 
depositor shall be paid by the bank, and if refused a cause of action 
will immediately arise. Kleopfer v. First Nat. Bank, 65 Kan. 774, 
70 P. 880. 

In 3 R. C. L. 567, it is said: “The implied contract between a 
bank and its depositor is that it will pay the deposits when and in 
such sums as are demanded. Whenever a demand is made by 
presentation of a genuine check in the hands of a person entitled to 
receive its amount, for a portion of the amount on deposit, and 
payment is refused, a cause of action immediately arises.” 

The rule is the same as to liability of directors of a bank who 
take charge of a check and exercise authority over the teller and, 
while insisting the bank is sound and has money to pay the check, fail 
to do so. Here for some reason they chose to break the implied 
contract. 

The court in Ramsey Petroleum Co. v. Adams, 119 Kan. 844, 241 
P. 433, 436, quotes from, Magee on Banks and Banking (3d Ed.) 
98, as follows: ‘The law imposes certain duties which are obliga- 
tory and from which a director cannot be excused. A failure to per- 
form duties which the laws impose makes the director who willfully 
neglects such duty, after being fully qualified in office, liable in civil 
damages, to the person, or persons, injured by such gross neglect.’ ” 

As to the right of a depositor to substantial damages, it was held 
in Meinhart v. Farmers’ State Bank, 124 Kan. 333, 259 P. 698, that: 
“A depositor whose checks are intentionally dishonored by a bank 
when he has funds therein sufficient to meet them may, upon reason- 
able proof of injury to his credit on account of such dishonor of 
checks, be entitled to substantial instead of nominal damages, to be 
determined by the jury, even if he is not a merchant or trader.” 
Syl. 4. 

Cassidy v. Uhlmann, 170 N. Y. 505, 63 N. E. 554, was an action 
by a person holding unpaid bank deposit claims. It was brought 
against the president and two directors and was based on their action 
in permitting the bank to remain open for business after becoming 
insolvent. During investigation of the bank’s affairs, one of the 
directors at a meeting of the board on August 2, 1893, remarked 
that “the bank is busted.” They did not close the bank, but con- 
tinued as a going concern, doing business in the usual way until the 
closing hour on August 8th, six days after the above-quoted state- 
ment had been made in the meeting of the board of directors. The 
deposits for which the suit was brought were received by the bank on 
the 7th and 8th days of August. The plaintiff recovered against the 
directors on their personal and individual liability. The court held: 
“Where a bank director has absolute knowledge that the bank is 
hopelessly insolvent, and fails to take such steps as lie in his power 
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to close the bank for business, and takes part in any arrangement 
which permits the bank to be kept open, and deposits to be received, 
he is personally liable for damages to a depositor who is ignorant 
of the insolvency, and whose deposits were thereafter received, though 
the director has expressed an opinion that deposits should not be 
received, and an arrangement has been entered into for their receipt 
under proper restrictions, where such arrangement was subsequently 
abandoned.” 63 N. E. 554, Syl. 1. 

Under the facts admitted by the demurrer in which the bank 
directors acted together to defeat the obtaining of the money, the 
directors who all united in defeating the payment are liable for 
damages, and therefore the judgment is reversed and the cause 
remanded, with directions to overrule the demurrer. 


REESE 


Deposit of Receivership Funds in Personal 
Account 


A bank may permit a fiduciary to deposit in his personal 
account funds held by him as trustee and it may pay checks 
drawn by the fiduciary in his personal name as drawer. In the 


event that the fiduciary embezzles some of the trust funds, the 
bank will not be liable to the principal or beneficiary unless 
it appears that the bank had actual knowledge that the fidu- 
ciary was committing a breach of his obligation or knowledge 
of such facts that the bank’s action in receiving the deposit 
or paying the checks amounted to bad faith. 

This rule, established by the decisions of the courts, has 
been incorporated in the Uniform Fiduciaries Act now 
adopted in a number of states. The most recent case passing 
on this point is New Amsterdam Casualty Co. v. National 
Newark & Essex Banking Co., Court of Chancery of New 
Jersey, 175 Atl. Rep. 609. 

The facts in this case show that one of two receivers of a 
radio company embezzled $149,000. The plaintiff casualty 
companies, which were the sureties on the receiver’s bond, 
made good the loss to the radio company and brought this 
action against the five defendant banks. In two of the banks 
the receivership deposits were kept. The other three were 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §393. 
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banks in which the receiver carried personal accounts and in 
which he deposited to his personal credit checks drawn against 
the receivership accounts. By drawing against these personal 
accounts, he succeeded in making away with the sum of 
$149,000, above mentioned. 

The rule, above stated, as to the liability of banks carrying 
fiduciary accounts is expressed in section 9 of the Uniform 
Fiduciaries Act, which statute has been adopted in the State 
of New Jersey (Comp. St. Supp. 19380, § 222-23a (1) et seq.). 

The court held that the plaintiffs failed to show that the 
defendant banks had actual knowledge of the fact that the 
receiver was misappropriating estate funds or knowledge of 
such facts that the action of the banks amounted to bad faith. 
Consequently, it was decided that the surety companies could 
not hold the banks liable. In the opinion, the court said: 


The liability of banks to cestuis for fiduciaries’ deposits is gov- 
erned exclusively by the Uniform Fiduciaries Act, P. L. 1927, c. 30, 
p- 65 (Comp. St. Supp. 1930, § 222-23a (1) et seq.), and the two 
sections quoted in the forepiece rule this case. Section 7 (Comp. 
St. Supp. 1930, § 222-23a(7) renders a bank immune from liability 
in honoring a fiduciary’s check, “unless the bank pays the check with 
the actual knowledge that the fiduciary is committing a breach of 
his obligation as fiduciary in drawing the check or with knowledge 
of such facts that its action in paying the check amounts to bad 
faith.” Section 9 (Comp. St. Supp. 1930, § 222-23a (9) is an 
extension of the immunity to banks receiving fiduciaries’ checks for 
deposit to their personal account and honoring their personal checks 
thereon, unless they have knowledge of the breach of trust or act in 
bad faith. 

The standard of due care or negligence and the doctrine of con- 
structive notice in respect of bank deposits of fiduciary funds find no 
recognition in the Fiduciaries Act. It definitely declares bad faith 
to be the test of liability. That was the rule at common law, and the 
statute but embodies the common-law rule, making uniform its appli- 
cation and realigning whatever deviations it may have fallen into. 
“The general purpose of the Act,” the Commissioners say (9 U. L. A. 
147), “is to establish uniform and definite rules in place of the diverse 
and indefinite rules now prevailing as to ‘constructive notice’ of 
breaches of fiduciary obligations. In some cases there should be no 
liability in the absence of actual knowledge or bad faith; in others 
there should be action at peril.” 

The relation of a bank to a trustee-depositor is that of creditor 
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and debtor. The bank’s obligation is to the trustee, to honor his 
checks when drawn to form. It owes no duty to the trust estate save 
to refrain from participating in misappropriation of the funds. 

Perry on Trust (7th Ed.) 176. Thus, Perry (177) says: “The 
mere payment of the money to or upon the check of the depositor 
does not constitute a participation in an actual or intended misappro- 
priation by the fiduciary, although his conduct or course of dealing 
may bring to the notice of the bank circumstances which would enable 
it to know that he is violating his trust. Such circumstances do not 
impose upon the bank the duty or give it the right to institute any 
inquiry into the conduct of its customer, in order to protect those for 
whom the customer may hold the fund, but between whom and the 
bank there is no privity.” 

This immunity of banks from liability for trustees’ accounts has 
been declared by the House of Lords in Gray v. Johnston, L. R. 3 
H. L. 1, by the United States Supreme Court in Central National 
Bank of Baltimore v. Connecticut Mutual Life Insurance Co., 104 
U. S. 54, 63, 26 L. Ed. 693; and by this court in Smith v. Board of 
Chosen Freeholders, 48 N. J. Eq. 627, 23 A. 268. The United States 
Supreme Court, in the case just cited, said: “A bank account, it is 
true, even when it is a trust fund, and designated as such by being 
kept in the name of the depositor as trustee, differs from other trust 
funds which are permanently invested in the name of trustees for the 
sake of being held as such; for a bank account is made to be checked 
against, and represents a series of current transactions. The con- 
tract between the bank and the depositor is that the former will pay 
according to the checks of the latter, and when drawn in proper form 
the bank is bound to presume that the trustee is in the course of law- 
fully performing his duty, and to honor them accordingly.” 

Judicial Illustration of the nonliability of either the payer or the 
collecting bank, acting in good faith, is furnished by Havana Central 
Railroad Co. v. Knickerbocker Trust Co., 198 N. Y. 422, 92 N. E. 
12, 13, L. R. A. 1915B, 720, and Havana Central Railroad Co. v. 
Central Trust Co. (C. C. A.) 204 F. 546, L. R. A. 1915B, 715. They 
involved the same transactions: The Railroad Company had its account 
with the Central Trust Company, upon which its treasurer C. W. Van 
Voorhis, had authority to draw checks signed, ‘Havana Central Rail- 
road Company, C. W. Van Voorhis, Treasurer.” He drew checks in due 
form payable to the order of “W. M. Greenwood or C. W. Van Voorhis” 
which he endorsed “C W. Van Voorhis” and deposited in his personal 
account in the Knickerbocker Trust Company. They were forwarded 
to and paid by the Central Trust Company. In the suit against the 
Knickerbocker Trust Company, the New York Court of Appeals held: 
“. . . The Knickerbocker Trust Company in the present case did all that 
the law demands. When it caused the three checks to be presented to 
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the Central Trust Company for payment, it thereby virtually made a 
twofold inquiry of that institution: (1) Whether the checks bore the 
genuine signature of an officer authorized to sign checks in behalf of 
the Havana Central Railroad Company; and (2) whether C. W. Van 
Voorhis, the treasurer of the Havana Central Railroad Company, 
had authority to draw checks upon the account of the corporation 
payable to his individual account. The drawee of a bill of exchange 
is bound to know the signature of the drawer and his capacity to 
draw the bill. 1 Daniel on Negotiable Instruments (4th Ed.) §§ 534, 
535. ‘The acceptance of the bill is an acknowledgment of the genuine- 
ness of the signature and the authority of the drawer. So the pay- 
ment of these checks by the Central Trust Company upon their 
presentation at the instance of the Knickerbocker Trust Company 
was an acknowledgment by the deposit bank of the Havana Central 
Railroad Company that C. W. Van Voorhis, its treasurer, possessed 
authority from the railroad corporation to draw precisely such checks 
in precisely the form in which they were drawn. The Hanava Central 
Railroad Company by opening its deposit account with the Central 
Trust Company constituted the latter corporation its agent as to 
all third parties who might receive checks drawn upon that account 
to determine and declare whether such checks were genuine and were 
drawn within the scope of the treasurer’s agency as established by the 
contract between the Central Trust Company and the railroad corpo- 
ration. When the Central Trust Company by paying these checks 
declared to the Knickerbocker Trust Company that they were genuine 
obligations of the railroad corporation which the treasurer had 
authority to draw, the Knickerbocker Trust Company was not obli- 
gated by law to make any further inquiry, but was authorized to deal 
with the proceeds of the checks as the individual property of the 
payee, and after it has turned over such proceeds to him it cannot 
be compelled to restore them to the Havana Central Railroad Com- 
pany merely because the Central Trust Company ought to have with- 
held payment of the checks.” 

In deciding that the Central Trust Company was not liable, the 
federal court held (204 F. 546, 550): 


“So far as this defendant was concerned there was nothing 
suspicious about the checks except that they were drawn by the 
general fiscal officer to his own order and were indorsed by him; 
other similar checks had been drawn and paid before. The defendant 
did not know the history of the checks. It did not have the knowl- 
edge of the Knickerbocker Company that the treasurer was using the 
checks for his personal benefit. That which it knew was that which 
appeared on the checks themselves when presented for payment. 
It appeared that the treasurer might have been guilty of a breach 
of trust and have been attempting to misappropriate the moneys of 
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his corporation. On the other hand there might have been no breach 
of trust. The checks might have been drawn in favor of the treasurer 
for entirely ligitimate corporate purposes. Transactions were dis- 
closed which might or might not have been breaches of trust accord- 
ing to circumstances unknown to the defendant. In such circum- 
stances, we think that it was not the duty of the defendant to ques- 
tion the checks and that the language of Judge Hammond in Walker 
v. Manhattan Bank (C.C.) 25 F. 247, 255, upon an analogous 
subject, is applicable: 

** “At all events the bailee must know that the contemplated appro- 
priation is a breach of trust, not merely that a certain transaction 
is about to be consummated, which may or may not be a breach of 
trust, according to circumstances unknown to him.’ ” 

Criticism of Judge Noyes of the statement, in the Knickerbocker 
Case, that the Central Trust Company was the agent of the Railroad 
Company, was softened by the remarks of Chief Justice Cardozo in 
Whiting v. Hudson Trust Co., 234 N. Y. 394, 188 N. E. 33, 37, 25 
A. L. R. 1470: “There may be technical inaccuracy in describing 
the drawee bank as the depositor’s agent for the purpose of making 
representations as to the fiduciary’s powers. . . . The relation is one, 
not of agency, but of debtor and creditor. The bank is chargeable, 
however, with knowledge of the signature of the drawer, and of 
his authority to draw. . . . Knowledge of its action in making 
payment of the paper may therefore take the place, within 
reasonable limits, or other investigation and inquiry by the collector 
of the proceeds.” In Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 
N. E. 759, 761, L. R. A. 1916F, 1059, the Court of Appeals of New 
York reaffirmed the doctrine that: “Although the depositor is draw- 
ing checks which the bank may surmise or suspect are for his personal 
benefit, it is bound to presume, in the absence of adequate notice to 
the contrary, that they are properly and lawfully drawn.” 


XR ERE 


Bank’s Lien on Deposit 


A bank held a depositor’s notes which gave it an express 
lien on the depositor’s deposit. The bank permitted the de- 
posit account to remain subject to the depositor’s control until 
it was attached by a judgment creditor. It was held that the 
bank could not then assert its lien against the account. 
Adolph Bergman Building & Loan Association v. Blaul, 
Superior Court of Pennsylvania, 175 Atl. Rep. 748. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §700. 
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There were two notes involved in this case. One contained 
the following lien provision: 


It being further understood and agreed that said holder shall 
have a like lien upon any and all funds, moneys, balances, stocks, 
bonds, notes and other property at any time in the hands of said 
holder belonging to the undersigned, or any endorser or guarantor 
hereof, as security for this note and for any and all liability or 
liabilities, to said holder, matured or unmatured, or that may be 
hereafter contracted, whether direct or contingent and whether now 
or hereafter acquired, of the undersigned or any endorser or guar- 
antor hereof; which lien shall be enforceable in like manner and shall 
be subject to all the provisions herein above and before mentioned 
and set out. 


The other contained this provision: 


“It is also agreed that said company shall have a lien upon all 
funds, moneys, balances, stocks, bonds, notes and other property, 
real or personal, at any time in its possession belonging to maker, for 
the payment of this note and any other of maker’s obligations to said 
company, matured or unmatured, or that may be hereafter contracted.” 


The notes were also secured by collateral. The plaintiff 
Building & Loan Association obtained a judgment against 
the depositor and issued an attachment against the deposit. 
The bank claimed a prier lien against the deposit. The point 
was decided against the bank. A different conclusion on this 
point has been reached in some States. 

In the opinion, the court said: 


The garnishee (the bank) avers that, under the wording of the 
notes, it has a lien upon the deposit account as well as upon the 
collateral securing the notes, and that, since the service of the writ 
of attachment, the garnishee has been notified by Mary C. Blaul that 
the bonds totaling $3,000, a face value belong to and are the property 
of Mary C. Blaul (defendant). In Landberg v. Equitable Investment 
Co., 292 Pa. 476, 141 A. 302, 303, it was held that, where a person 
holds two securities for a debt, he is “not required to pursue any 
one of the securities, and could avail itself of either as long as the 
debt remained unpaid. Jennings v. Loeffler, 184 Pa. 318, 39 A. 214.” 
That feature, therefore, is not involved in the decision of the main 
question in this case. 

Both notes are demand notes, and therefore due upon the execu- 
tion thereof, and the statute of limitations begins to run immediately. 
Cook v. Carpenter, 212 Pa. 165, 61 A. 799, 1 L. R. A. (N.S.) 900, 
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108 Am. St. Rep. 854, 4 Ann. Cas. 723; Valiant Co. v. Pleasonton & 
Pennsylvania Co. for Ins., etc., 108 Pa. Super. 197, 164 A. 143; 
Dominion Trust Co. v. Hildner, 243 Pa. 253, 90 A. 69. The indebted- 
ness of the defendant to the garnishee being due, the latter could 
have enforced its lien at any time. The attachment issued January 
24, 1934, two years after the date of the first note, and four months 
after the date of the second note. It does not appear that any de- 
mand had been made by the garnishee upon the maker of the notes 
for payment thereof. 

Appellant contends that, by virtue of the conditions in the notes 
held by it, it had a lien upon the deposit account of defendant which 
no third party could disturb, and that an attaching creditor would 
only be entitled to what is left in defendant’s interest in the deposit 
after appellant had enforced its rights which existed when the writ of 
attachment issued. 

Appellant permitted the account of defendant depositor to remain 
subject to his dominion and control during all the time appellant 
held the depositor’s demand notes. When the attachment execution 
was served, the fund still stood to the credit of the defendant deposi- 
tor, and subject to his right to check against it, as no appropriation 
of it had been made by the bank. 

If the bank should be permitted to assert a lien under such circum- 
stances, it would open the door to fraud and collusion by means of 
which a depositor could protect his bank account from just claims of 
his creditors by giving his bank a right of lien on his deposit account, 
and yet the bank allow the depositor absolute control of the account 
and check against it, and the bank not assert its right until after an 
attachment had been served on it. No court should lend its aid to a 
construction productive of such results. 

As stated in the opinion of the lower court, by Davis, P. J.: 
“The failure of the trust company garnishee to exercise its right to 
call the loan raises the question of estoppel. In Morse on Banks and 
Banking, § 330, it was stated: ‘A bank is estopped from asserting 
its lien when it fails to exercise its right until rights of third persons 
have intervened.” In Callaham v. Bank of Anderson, 69 S. C. 374, 
[48 S. E. 293, 2 Ann. Cas. 203], it was held: ‘If the bank fails to 
notify the depositor that it exercised its right of lien until rights of 
third persons have intervened, then bank is estopped from exercising 
said rights afterward.’ ” 

In William C. Niblack v. Park Nat. Bank of Chicago, 169 IIl. 
517, 48 N. E. 438, 39 L. R. A. 159, 61 Am. St. Rep. 203, it was held 
that, when the rights of third parties have intervened, a banker’s lien 
for money loaned does not extend to money deposited with him by 


the debtor to be dealt with according to the usages and customs of 
banks. 7 
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The language of Mr. Justice Maxey, in Gernerd, Tr., v. Union 
Indemnity Co., 311 Pa. 169, 173, 165 A. 405, 407, is most pertinent: 
“When a vendee, or a pledgee, takes title to personal property, 
without taking possession of it, he takes the risk of the integrity and 
solvency of his vendor, or pledgor, when the rights of subsequent bona 
fide purchasers, or of levying creditors, arise. White v. Gunn, 205 Pa. 
229, 54 A. 901;’ Bank of N. A. v. Penn M. C. Co., 235 Pa. 194, 198, 
83 A. 622, 623.” 

While some other state jurisdictions, as also federal courts, have 
held otherwise, we believe the conclusion of the lower court in this 
case is most consistent with equitable principles. 

The assignments of error are overruled, and judgment affirmed. 


EERE, 


Living Trust Repayable in Cash 


It is within the powers of a trust company, accepting 
money in trust for investment, to provide in the trust agree- 
ment that, upon the termination of the trust, the founder 
shall be entitled to repayment in cash in the amount of cash 
principal paid in by the founder and not merely the cash value 
of the investment at the time. This was decided by the Su- 
preme Court of Pennsylvania, In re Roberts’ Estate, 175 Atl. 
Rep. 869. 

In this case the trust agreement provided that the trust 
could be terminated upon thirty days’ notice by either party. 
The founder gave notice of termination, demanding repay- 
ment of the entire principal in cash, which amounted, at the 
time, to $3,700. The trustee had invested this fund in partici- 
pating interests in two mortgages, in both of which mortgages 
the trustee was mortgagee. At the time of the termination 
of the trust, both mortgages were in default as to principal 
and interest. The trustee wished to turn over the participat- 
ing certificates in closing out the trust. It was held that 
repayment would have to be made in cash for the full amount 
of the principal. 

The court held that it was not beyond the powers of a 
Pennsylvania trust company to enter into a trust agreement 
of this kind and that the agreement was not invalid as a con- 
tract of insurance. The opinion of the court in full follows: 
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LINN, J.—This appeal is from a decree made at the audit 
of the account of People’s-Pittsburgh Trust Company, trustee under 
a trust agreement. The trust was terminated by appellant pursuant 
to the terms of the deed. 

On June 2, 1927, the settlor, Helen D. Roberts, now the appellant, 
paid $2,500 to the Trust Company as trustee, in trust (1) to invest, 
reinvest, and keep invested in legal investments for trust funds or in 
such securities as she might direct from time to time; (2) to collect 
the income and, after deducting the administration costs, to pay the 
net income to her or as she might direct; on her death during the 
continuance of the trust to pay the principal to her executor or 
administrator; (3) she had the right to make additions in cash or 
securities to be held on the same trust; (4) the trustee’s compensation 
was fixed at 5 per cent. on the income received, but no charge was to 
be made on the principal at termination. The deed provided: “It is 
understood and agreed that this trust shall continue until terminated 
upon thirty days’ notice given in writing by either of the parties 
hereto, and the Trustee shall thereupon pay over, transfer and deliver 
unto me the said trust estate in cash for investments made by the 
Trustee and in the securities directed by me where I have exercised my 
option so to do, together with any income in hand or accrued there- 
on.” As both parties appear to have construed the provision to mean 
that the sum payable in cash is the amount of cash principal paid by 
the settlor to the trustee, and not the cash value of the investment, 
we accept that construction. 

On July 2, the settlor deposited an aditional $2,000, and in 1933 
$500. Between December 3, 1931, and December 12, 1932, she with- 
drew $1,300 of the principal, leaving a balance of $3,700. The net 
income was paid to her. On May 4, 1933, she notified the trustee 
of her desire to terminate the trust and, not having directed any 
specific investment, demanded payment of the entire principal in cash. 
The trustee filed its account, showing a balance consisting of a par- 
ticipating interest of $1,200 in a $40,000 mortgage, and $2,500 in an 
$8,000 mortgage, in both of which the trust company was mortgagee. 
Both mortgages were then in default as to interest and taxes, and 
neither could be liquidated for the face amount. The auditing judge 
decreed payment of the $3,700 in cash, but, on exceptions, distribu- 
tion in kind was ordered by the court in banc. 

The basis of the decree was that the trustee’s promise to pay in 
cash the amount claimed, was ultra vires. 

The People’s-Pittsburgh Trust Company, the trustee, has the 
powers, inter alia, conferred by the Act of May 29, 1895, P. L. 127 
(cf. 15 PS § 2485) authorizing it “. .. to take, accept and execute 
trusts of every description not inconsistent with the laws of this state 
or of the United States, and to receive deposits of moneys and other 
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personal property, and issue their obligations therefor, to invest their 
funds in and to purchase real and personal securities, and to loan 
money on real and personal securities.” 

The trustee does not deny, as, indeed, it could not deny, that it 
had power to accept the trust and make the investment for the benefit 
of the cestui que trust. It received and controlled the trust property. 
It invested in certificates of interest in the mortgages. As the mort- 
gages are in default, it no longer desires to repay the principal as 
agreed. To justify this breach of obligation, it now asserts the right 
to divide the contract into two contracts, and to select and deal 
separately with the provision providing for repayment of principal in 
cash, and contends that agreement was ultra vires. 

It would seem clear that the contention must be rejected, unless 
the trustee can show that, in exercising its expressly conferred power 
“to... accept and execute trusts of every description,” the promise 
that it would now repudiate was “inconsistent with the laws of this 
state.” The contract is not divisible. Lemmon v. East Palestine 
Rubber Co., 260 Pa. 28, 103 A. 510. The trustee concedes that it is 
unable to point to any statute prohibiting the agreement at the time 
it was made. If such agreements could be construed as equivalent 
to a guaranty of the principal of the mortgage, within the prohibition 
(for the future) by the Banking Code, 1933 P. L. 624, 1109 (7 PS 
§ 819-1109),’ the prohibition in 1933 might be regarded as legisla- 
tive recognition that they had not been prohibited before.? But the 
trust agreement cannot be construed to be a guaranty of the mort- 
gages in the pools in which the trustee may have invested, because 
neither such investment nor such guaranty was specified in the deed. 

In support of the trustee’s contention, it is suggested that the 
contract might be considered as a contract of insurance and, there- 
fore, prohibited. The cases relied on for this proposition do not 
support it. In Young v. American Bonding Company, 228 Pa. 373, 
77 A. 623, a contract of a surety company was held to be insurance, 
and in Bowers v. Lawyers’ Mortgage Company, 285 U. S. 182, 52 S. 
Ct. 350, 76 L. Ed. 690, a guaranty of mortgages was held to be 
insurance, but it appeared that both transactions involved contracts 
against loss from failure of third persons to perform their obligations. 
The trust agreement here did not insure the obligation of another; 


*“Such certificate shall state on its face that it is issued without guarantee by 
the issuing bank and trust company or trust company of the payment of either 
principal or interest, that it will be paid only when funds become available out of 
the bonds secured by mortgages or out of the securities comprising the pool or 
fund. It shall also state any other important condition covering such situation.” 
Subd. B, p. 706 (7 PS § 819-1109, subd. B). 


“EK. This section shall not be construed to affect a pool or fund of bonds 
secured by mortgages, or of securities, created by a bank and trust company or a 
trust company prior to.the effective date of this act.” Subd. E, p. 707 (7 PS 
§ 819-1109, subd. E). 
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it was the trust company’s primary obligation. The trustee was 
authorized to make any investment it chose, within the class known 
as legal investments. Its promise to repay has none of the elements 
of insurance, which, generally speaking, is a contract of indemnity 
against loss by the act of another. It might, of course, have taken 
precaution to avoid loss to itself by obtaining insurance of the invest- 
ments it made; but, its guaranty was nothing but its primary promise 
to pay, it was not insuring its own obligation. It might have asserted 
its reserved right to terminate the trust at any time on giving the 
thirty days’ notice and thereby have saved itself against possible or 
probable loss thereafter. Without the promise to pay in cash, the 
trustee’s duty on termination could have been performed by turning 
over the trust investment. In re Crick’s Estate, 315 Pa. 581, 173 A. 
327. But a trustee may promise to pay in cash in the absence of 
prohibiting statute, and as no reason for not paying has been pre- 
sented, the decree cannot be sustained. 

Reliance is placed on decisions from other jurisdictions in which 
it is held (to take Federal Land Bank v. Crookston Trust Co., 180 
Minn. 319, 230 N. W. 797 for example) that the bank lacked 
authority to guarantee a federal farm loan in which it had no bene- 
ficial interest, or (as in Knass v. Madison & Kedzie State Bank, 354 
Ill. 554, 188 N. E. 836, and similar cases) that national banks lack 
authority to agree to repurchase, at par, mortgages sold by them, 
since such agreements subject them to an indeterminate contingent 
liability, without a corresponding chance of gain. Such obvious 
want of authority is fatal, but nothing of the kind is present in this 
transaction. Nor did the bank assume a contingent liability which it 
was powerless to control, without a corresponding chance of gain. 
The trustee could change the investments in the trust at its discretion, 
and it also could terminate the trust. To require a trustee to per- 
form its agreement by paying the principal in cash is no more “incon- 
sistent with the laws of this state” than to require a trustee to make 
good to a trust estate a loss resulting from its negligent administra- 
tion of the trust. 

Appellant also replies to the ultra vires argument by referring to 
the well-settled rule in this state that when a corporation has received 
the fruits of a contract, not malum in se or otherwise prohibited (see 
Com. v. Irwin Savings, etc., Co., 311 Pa. 243, 166 A. 765), it will 
not be permitted to set up its own wrong to avoid paying what it 
owes. Lemmon v. East Palestine Rubber Co., supra; Cameron v. 
Christy, 286 Pa. 405, 183 A. 551. 

We need not refer to the cases on this subject holding otherwise, 
cited on behalf of the trustee from other jurisdictions, because the 
law on the subject in this state is not only well settled, but in accord 
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with the weight of authority throughout the state. We may, how- 
ever, note that in Commonwealth Trust Company of Pittsburgh v. 
First-Second National Bank of Pittsburgh, 260 Pa. 223, page 231, 
103 A. 598, 600, relied on, it was expressly stated: “The court 
below finds on sufficient evidence that the bank did not receive the 
proceeds of the loan, so it is not liable on that ground.” For similar 
reasons recovery was not permitted in the other two cases cited: 
Safe Deposit, etc., Co. v. Federal Street, etc., Co., 255 Pa. 497, 100 
A. 320; Globe Indemnity Co. v. Wm. McCullom, 313 Pa. 135, 169 A. 76. 

The decree is reversed, and the record is remitted to the end that 
a decree may be entered in accord with the views here indicated ; costs 


of the appeal to be paid by the appellee. 














‘Carpenter, Should the Doctrine of Ultra Vires be Discarded? (1923) 33 Yale 
L. J. 49. 
REE EERE EEE 


Executors Not Liable in Holding Securities 


Executors, who receive stocks as part of the assets of the 
estate, will not be liable for a shrinkage in their value while 
they retained them, where they sought capable advice and 
their error was one of judgment. In re Megargie’s Estate, 
Prerogative Court of New Jersey, 175 Atl. Rep. 808. 

The portion of the court’s opinion covering this ruling 
reads as follows: 


















The appeal is from an order sustaining exceptions to the execu- 
tors’ accounts, refusing them allowance for depreciation of assets, 
commissions and counsel fee, and awarding counsel fee against them 
personally. 

The testator died February 16, 1930. By his last will and testa- 
ment, after minor pecuniary bequests and a devise, he gave the 
residue of his estate to his executors, his two sons, and the National 
City Bank of New York, in trust, to set aside $75,000 in good 
securities, to yield $3,600 annually, to be paid lifelong to three un- 
married daughters, with survivorship, and, having provided the fund, 
to pay to another daughter and a son $5,000 each, and out of the 
balance pay $5,000 to each of his remaining seven children and the 
residue equally among his twelve children. 

The inventoried estate, appraised at $89,789.94, consisted of, 
inter alia, shares of capital stock in twenty-six corporations, among 
them fifty shares of Central Public Service Corporation preferred 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
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stock, appraised at $4,100. ‘At the time of the accounting in June, 
1933, their value had depreciated to $50, and the executors prayed 
an allowance of $4,050, which was refused because of their delin- 
quency. We fail to find support for this ruling. The proof is that 
the executors at all times were on their toes to keep the estate intact. 
At the outset, the corporate trustee advised a sale of all stocks, and 
the money be invested in guaranteed mortgages, because of the then 
recent crash and the uncertain condition of the market, and for the 
further reason that the holdings were in small lots, which, we surmise, 
it thought would be more troublesome to handle than guaranteed 
mortgages. The individual executors disagreed. They were con- 
cerned, not only over the safety of the capital investments of the 
estate, for their own pecuniary interests were at stake, but as well 
felt a deep personal responsibility to their dependent maiden sisters 
to provide for them an annual income of $3,600, and Central Public 
Service Corporation was paying 7 per cent. dividends. It was an 
unlisted stock. 

The history of the panic shows a reaction in stocks after the 1929 
crash until April of the following year, and thereafter the descent 
‘was steadily, gradually downward. The Central Public Service Cor- 
poration made a good showing of ability to survive; it continued to 
pay dividends to and including January, 1932, and in the meantime 
the individual executors sought all available information concerning 
its affairs, and were diligently watchful and confident. At the next 
dividend period payment was suspended, and there was no longer a 
market for the stock. The collapse was sudden and unforeseeable. 
The loss happened, not from want of care or because of disagreement 
between the corporate and the individual executors as to whether 
this stock should be sold, but through an honest difference of opinion 
as to the sale of all stocks. It may have been wise to sell all stocks, 
as the corporate executor advised, but, in the light of more recent 
experience, it might have led to greater disappointment had the advice 
to sell and invest in mortgages of guaranty companies been put into 
action. The refusal of the individual executors to wipe the estate 
clean of all stocks (investments made by the testator, 80 per cent. 
of which are retained in the trust fund, with values and income 
perhaps surer than the investments proposed by the corporate ex- 
ecutor), is not assailed, nor is their policy in this respect. criticized, 
but they stand condemned as unfaithful because among the score and 
more of stocks saved their judgment miscarried as to one. “The law 
exacts of an administrator or trustee in the performance of his duty 
only the utmost good faith, ordinary care and prudence, and reason- 
able diligence. When these are fairly exercised, he is not responsible, 
even though loss ensues.” Smith v. Jones, 89 N. J. Eq. 502, 104 A. 
380, 381. We are not in agreement with the orphans’ court that 
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the executors were culpable, nor with its stricture upon them that 
they gambled with the assets, nor with its observation that “this case 
comes squarely within the scope of In re Cross’ Estate, 115 N. J. 
Eq. 611, 172 A. 212.” ‘The distinction is as wide as care differs from 
negligence. The dilemma in which the executors found themselves 
finds resemblance in Beam v. Paterson Safe Deposit & Trust Co., 82 
N. J. Eq. 518, 91 A. 734; In re Corn Exchange National Bank & 
Trust Co., 109 N. J. Eq. 169, 156 A. 455; In re Pettigrew’s Estate, 
115 N. J. Eq. 401, 171 A. 152; Harris v. Guarantee Trust Co., 115 
N. J. Eq. 602, 172 A. 209, and People’s Nat. Bank & Trust Co. v. 
Bichler, 115 N. J. Eq. 617, 172 A. 207. The exception should have 
been overruled. 














Chamber of Commerce Report on “Banking” 


A report of the Committee on Finance and Currency of 
the Chamber of Commerce of the State of New York, pre- 
sented to the Chamber at its regular meeting on February 7, 
recommends the creation by an act of Congress of a Commis- 
sion to study the entire problem of American banking and 
currency in all its aspects. 

The report is a reply to a questionnaire submitted by 
Senator Duncan U. Fletcher, Chairman of the United States 
Senate Committee on Banking and Currency. 

The Chamber of Commerce Committee consists of the fol- 
lowing members: Edwin P. Maynard, chairman of the board 
of the Brooklyn Trust Company, chairman; James P. War- 
burg, vice chairman of the Bank of the Manhattan Company; 
Walter H. Bennett, president of the Emigrant Industrial 
Savings Bank; Robert C. Hill, chairman of the board of the 
Consolidated Coal Company; John W. Prentiss of Horn- 
blower & Weeks and John S. Small of Jackson & Curtiss. 
The full text of the report follows: 


The questionnaire submitted by the Chairman of the Senate Banking 
and Currency Committee calls for and is entitled to more than ordinary 
consideration by the Chamber and its Committee on Finance and 
Currency. 

It is desirable that before attempting to answer any of these ques- 
tions, we make certain general observations. 

In the first place, the banking and currency system in this country 
has not been scientifically revised and adjusted for over twenty years. 
As a result, we have today a complexity of banking laws and amend- 
ments thereto and a duplication of authority and supervision confusing 
alike to the banker, the business man and the ordinary citizen. 

Furthermore, we have at the present time neither a currency system 
nor a banking system. By reason of the emergency legislation passed 
since March, 1933, our former currency system has been discarded and 
in its place there has been substituted a currency dictatorship which, 
no matter how well suited to meet the requirements of an emergency, 
cannot in any sense be described as a system adequate to meet the needs 
of modern economic life once the normal functions of business and 
government are resumed. 

In the same way, it is necessary to point out that our present bank- 
ing system is not a system but a hybrid hotch-potch of relics of various 
old systems, upon which has been superimposed an emergency structure. 


11) 
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The Federal Reserve System has been largely diverted from its 
original purpose as a source of short term credit and elastic currency 
based thereon—free from political domination—and the business of 
the country is increasingly dependent upon administrative rulings and 
Treasury supervision—a situation conducive to hesitation and lack of 
confidence. 

In view of these facts, the recital of which is not intended to imply 
any criticism of recent action, and in view of the vast complexity of 
the whole banking and currency problem, the Chamber feels that a 
commission should be created by Act of Congress to study the entire 
problem in all its aspects, and to prepare the ground for the legislation 
which will eventually be needed. 

The Chamber is convinced that only in this way will it be possible 
to carry on and complete the reform which has been begun under the 
present Administration. 

As will appear from the answers to the questionnaire which follow, 
there are some points upon which the Chamber has taken a definite 
position but there are also many aspects of the banking and currency 
problem upon which the Chamber feels that it is impossible to form a 
considered opinion without full knowledge of the facts and without the 
benefit of competent analysis of these facts. 

In such cases the opinions expressed are therefore statements of 
general principle which the Chamber feels should be tested in the light 
of a thorough examination of the facts and a thorough consideration of 
all competent opinion by the proposed commission. 

The questionnaire falls into three parts, dealing with 


I. - Money, 
II. Central Banking, and 
General Banking. 


I. MONEY. 


The following questions are contained in the questionnaire: 


1. Is the power over the issuance of currency to be vested 
a. in a non-political authority on which both Government 
and private business are represented (such as the Federal 
Reserve System was intended to be), or 
in the Secretary of the Treasury (as it now is), or 
in a non-political privately owned but Government- 
chartered Central Bank (Bank of England), or 
d. in a Government-owned and operated Central Bank? 
2. Is the currency to be redeemable 
a. in gold, or 
b. in silver, or 
e. in both, or a combination of both? 
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If the currency is to be redeemable, is it to be redeemable 
a. in coin, or 
b. in bars of bullion, or 
e. in bullion for export only? 
Is a fixed ratio to gold to be re-established, and, if so, under 
what conditions? 
If not, under what conditions and by whom is the ratio to gold 
to be changed from time to time? 
Should one uniform currency be established for the country in 
place of the various kinds now circulating, and, if so, what 
should it be? 
If the currency is to be irredeemable ‘‘managed’’ currency, upon 
what terms is it to be issued and how managed? 

In reply to the above questions dealing with the currency, the Cham- 
ber of Commerce of the State of New York desires to draw attention to 
the resolutions which it passed on November 3, 1933, in regard to the 
gold standard and recovery, on June 7, 1934, in regard to silver legisla- 
tion, and on October 4, 1934, in regard to the Federal Reserve System. 
Copies of these resolutions are appended to this report, and are hereby 
made a part thereof. 

It follows from these resolutions that the Chamber believes 

1) that the power over the issuance of currency should be 
vested in a non-political authority, such as the Federal Reserve 
was intended to be, on which both Government and business are 
represented, and, per contra, does not believe it should be vested 
in the Executive as it now is, nor in a Government-owned and 
operated central bank; 

2) that the currency should be redeemable in gold and not 
in silver, nor in a combination of gold and silver; 

3) that the currency should be redeemable at a fixed ratio 
to gold, and that this ratio should not be subject to change from 
time to time. 


Certain other questions require careful study and analysis on the 
basis of material not available to the Chamber of Commerce. Such 
questions are: 

1. Whether the currency should be redeemable in gold coin or 
in bullion, or whether its redeemability should be in any way 
restricted. 

At what fixed ratio to gold the currency should be made re- 
deemable. 

Whether one uniform currency should be substituted for the 
various kinds now in circulation. 


The Chamber is in principle in favor of a free bullion standard 
rather than redemption in coin, and in favor of the ultimate substitu- 
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tion of one currency for the various currencies circulating; however, 
it is not in a position to form a considered judgment upon this matters, 
and urges that the proposed Congressional commission be asked to 
determine: 
1) the exact form of gold standard to be adopted as best 
suitable to present-day conditions; 


2) the proper ratio to gold to be established; and 


3) ‘what would constitute the best uniform currency, and 
upon what terms and conditions it should be issued. 


In regard to No. 2 above, the Chamber wishes to point out that in 
its judgment a return to a fixed ratio to gold must be predicated upon 
similar action by Great Britain and other former gold standard coun- 
tries now off gold, and that the parities of the various currencies must 
bear the proper relation to each other in order to insure the future 
workings of an international gold standard. 

In regard to No. 3 above, the Chamber wishes to record its opinion 
that there should be one uniform currency, and that this currency 
should be issued by the Federal Reserve System; that the Federal Re- 
serve currency should be backed by gold and commercial paper as 
originally provided in the Federal Reserve Act; that the gold backing 
the currency should be held and controlled by the Federal Reserve 


System; and that government bonds should not be used as a backing 
for currency except in emergency, and then only if the Government is 
carrying on a sound fiscal policy which provides for the regular amortiza- 
tion of its funded debt out of current revenue. 


II. REDISCOUNT FUNCTIONS 


The following questions are contained in the questionnaire: 

1. Is the rediscount function of the Federal Reserve System to 
remain as it is, or to be changed? If changed, how? 
Is the ownership of the Federal Reserve Banks to remain where 
it is, or to be transferred? If transferred, to whom? 
Is the composition of the Federal Reserve Board to remain as 
it is or to be changed? If changed, how? 
Are any other changes to be made in the Federal Reserve 
System, such as, for instance, in its open-market operation? 
If so, what changes? 

In regard to these questions, the Chamber again calls attention to 
its resolution of October 4, 1934, appended hereto, from which it follows 
that the Chamber believes in: 

1) a continuation of the Federal Reserve System ; 
2) a freeing of the Federal Reserve System from the present 
political domination ; and 
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3) such modification of the Federal Reserve System as care- 
ful study by competent authorities may show to be desirable. 

The Chamber does not consider itself competent to express opinions 
or make suggestions in regard to the technical details of rediscount fune- 
tions or open-market operations. In general it desires to record its 
opinion that the Federal Reserve System has been diverted from its 
original purpose of supplying short term credit and an elastic cur- 
rency based thereon, and that it should be brought back to this purpose 
as quickly as possible. 

Here again, the Chamber wishes to stress the desirability of careful 
study and analysis by a commission appointed for this purpose. 

Subject to such study and analysis, the Chamber would reply to 
questions Nos. 2 and 3 above as follows: 

As to question No. 2, the Chamber believes that it is desirable that 
the ownership of the Federal Reserve Banks be transferred from the 
commercial banks to the general public, with a limitation on the amount 
of stock that can be owned by ane one holder, with a provision against 
foreign holdings of stock, and with a provision protecting the system 
against proxy voting. 

As to question No. 3, the Chamber believes that it would be wise 
to reconstitute the Federal Reserve Board so that it would consist of a 
Governor, one or more vice Governors, and a Secretary General, ap- 


pointed for long terms at high salaries, plus four of the twelve Gov- 
ernors of the twelve banks serving in six months terms of rotation. 


III. GENERAL BANKING 
The following questions are contained in the questionnaire: 


1. Is there to be a Government-owned and operated banking sys- 
tem? If so, what system? 

If not, what changes are to be made in the private banking 

system? For example: 

A. Is there to be a unification of the forty-nine different bank- 
ing systems that we now have? If so, is this to be ac- 
complished 

(1) by actually merging the systems into one system, or 

(2) by compulsory membership of state banks in the 
Federal Reserve System, or 

(3) by making the laws of all the states conform to a 
uniform patterns? 

(4) Requiring all commercial banks to take out Federal 
Charters. 

B. Is there to be branch banking? If so, is it to be 

(1) Nation-wide, 

(2) ‘State-wide, or 

(3) Regional? 
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What are to be the capital requirements of a bank in re- 
lation to its liabilities? 

Are commercial banks to be allowed to take savings ac- 
counts? If so, on what basis? 

Are commercial banks to be allowed to do a trust business? 
If so, on what basis? 

Are commercial banks to be allowed to underwrite new 
securities which they are permitted by law to own? 

Are savings banks to be compelled to mutualize? 

Must savings banks belong to the Federal Reserve System? 
If not, may they belong to it? 

Is there to be a plan of deposit insurance?, If so, what 
plan? What banks are compelled to belong to it? 

Can anyone become a bank officer? If not, what qualifica- 
tions are to be demanded ? 


The Chamber is of the opinion that we should not seek to establish 
a Government-owned and operated banking system. 

The Chamber is further of the opinion that the private banking 
system is in need of a thoroughgoing reform, and that, again, such re- 
form requires the most careful study and analysis of all the available 


data and opinions. Subject to such study, the Chamber expresses the 
following convictions in principle: 


1) that there should be a unification of the forty-nine dif- 
ferent banking systems now in operation by requiring all com- 
mercial banks to become members of the Federal Reserve Sys- 
tem; that duplication of examinations and control should be 
eliminated in so far as possible; that the authority of the twelve 
Federal Reserve Banks over the banks in their respective regions 
be strengthened and their responsibility for the soundness of 
these banks be increased; and that it be recognized that a cer- 
tain amount of administrative decentralization is necessary 
owing to the size and economic diversification of the country; 


2) that branch banking should gradually be developed in 
this country in order that the whole country may be served by 
strong banks, or branches of strong banks, particularly in those 
communities which are not large enough to support strong banks 
of their own. The Chamber is of the opinion that branch 
banking should not be allowed to become nation-wide; that state 
boundaries have no particular economic significance; that re- 
gional branch banking within suitable trade areas should 
gradually be developed, with the ultimate objective of having 
these trade areas correspond to the Federal Reserve regions; 
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and that the responsibility for the authorization of branches 
should be placed upon the Federal Reserve System. 

3) that there should be some statutory limit to the ratio of 
aggregate liabilities to capital resources in a commercial bank— 
this ratio to be established after careful study by the proposed 
commission, and not necessarily to be uniform for the entire 
country ; 


4) that, ideally speaking, commercial deposits and savings 
deposits should be separated, in order that commercial deposits 
may be loaned out only in a manner consistent with prompt 
availability and safety for the depositor, whereas savings de- 
posits may seek employment through the investment market in 
supplying the capital needs of business; that it requires careful 
study and analysis to determine whether, as a practical matter, 
such separation can be accomplished and, if so, whether by pro- 
hibiting commercial banks from taking savings deposits, or by 
segregation of commercial deposits and savings deposits within 
the same institution, or by a combination of these two methods; 
and that it is particularly important that a method of gradual 
approach to such separation be developed so as not to create any 
undue disturbance in the economic life of the country; 


5) that commercial banks should be allowed to do a trust 
business, provided that this function is properly safeguarded ; 


6) that commercial banks should not be allowed to dis- 
tribute securities at wholesale or retail, but should be allowed 
to underwrite new securities of such character and in such 
amount as they would be permitted under the law to own; 


7) that savings banks should gradually be mutualized, 
should be allowed to have branches within certain defined areas 
and under certain conditions to be established by careful study, 
and should come under some form of Federal supervision ; 


8) that if the general banking system is reorganized and 
reconstructed upon sound lines as above indicated, and that if 
this reorganization is brought about gradually over a period of 
years, with steadfast adherence to a clearly determined course 
and toward a clearly defined objective, it should not be neces- 
sary, when that objective is ultimately reached, to have any 
form of deposit guarantee; that until the reorganization and 
reform is complete, some form of deposit insurance should be 
maintained ; 

9) that it should not be possible for everyone, irrespective 
of qualification or experience, to become a bank officer; that, on 

the other hand, character and integrity are more important than 
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actual knowledge, and that it is difficult to devise any standards 
or tests of character and integrity; that this is a problem which 
must be solved by the bankers themselves and not by the Govern- 
ment, although it may be possible to endow accredited bankers’ 
associations with some measure of authority over their members, 
such as that enjoyed by the Bar Associations in the legal pro- 
fession; and that it is highly desirable that means be provided 
in educational institutions for the proper training of bank 
officers in order to give them a background of knowledge of 
economics which many of them lack at the present time. 


The above represents the closest approach to a categorical answer 
to the questionnaire which the Chamber feels itself competent to give 
within the limited time at its disposal. 

The Committee on Finance and Currency is studying the matter 
further and is preparing a reasoned brief setting forth the considera- 
tions which had led it to the conclusions above stated. The Chamber 
hopes likewise to be able not only to produce support for the con- 
clusions and recommendations herein contained, but also to amplify 
somewhat its statements in regard to some of the questions submitted. 

In view of the fact that many of these questions are now, or may 
shortly become the subject of discussion in Congress, it was felt best 
to submit the above in the nature of a preliminary report rather than 
delay the answer requested by Senator Fletcher until a more com- 
prehensive document could be prepared. 





BANKING DECISIONS 


in this department are published each month all of the important decisions of 
the Federal and State Courts, involving questions pertaining to 
the law of banking and negotiable instruments 


DUTIES OF DIRECTOR AS TO MANAGEMENT 
OF BANK’S AFFAIRS 


Milburn v. Martin, Supreme Court of Arkansas, 76 S. W. Rep. (2d) 952 


While bank directors are liable to stockholders as well as credi- 
tors for failure to exercise diligence and good faith in managing the 
affairs of the bank, the mere exercise of poor judgment is not suffi- 
cient to form the basis for liability. 

In this case the defendant was the president and a director of a 
bank which had been closed by the Banking Department. The plain- 
tiff was a depositor in the bank who had on deposit to his credit 
more than $2,000 at the time of the failure. It was held that the 
plaintiff did not establish that there had been conduct on the part 
of the defendant such as would make the latter legally responsible 
to the plaintiff for the loss which he sustained as a result of the 
failure. Consequently, a judgment in favor of the plaintiff was 
reversed on appeal. 


Suit by L. M. Martin against T. E. Milburn. Judgment for plain- 
tiff, and defendant appeals. 

Reversed and rendered. 

V. D. Willis and Shinn & Henley, all of Harrison, for appellant. 


SMITH, J.—Appellee, L. M. Martin, alleged, and the undisputed 
testimony shows, that he had on deposit in the Citizens’ Bank & Trust 
Company, of Harrison, hereinafter referred to as the Harrison bank, 
something over $2,000 when that institution failed and closed its doors 
on September 1, 1931, and he brought this suit to recover the amount 
of the deposit, less a dividend of 134 per cent. which had been paid 
him. The suit was brought against appellant, T. E. Milburn, who was 
a director and president of the bank when it failed, and for cause of 
action it was alleged that appellant, as a director and as president of 
the bank, caused to be published in a local newspaper a statement 
showing that the bank was in a sound condition, which statement was 
misleading and false and made with knowledge of its falsity; that the 
appellant and his associates in the bank set up false and erroneous 
assets on the books of the bank, and made false reports to the state 
banking department for the fraudulent purpose of deceiving plaintiff 
and others and inducing them to make deposits of money in the bank, 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1037. 
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all of which were calculated to induce, and did induce, plaintiff to 
make the deposit which he sued to recover. It was also alleged that 
appellant and his associates in the bank from time to time diverted the 
assets of the bank and exchanged its cash and valuable paper for worth- 
less paper in order to carry on the financial affairs and to prevent the 
failure of other banks in which appellant and other officials of the 
Harrison bank were interested. It was also alleged that appellant, as 
a director and as president of the bank, had failed to perform the 
duties imposed upon him by law in the matter of supervision, inspec- 
tion, and direction of the affairs of the bank. The answer contained 
a specific denial of all these allegations. There was a verdict and 
judgment in favor of the plaintiff, from which is this appeal. 

Much testimony was offered in relation to a statement of the bank’s 
condition which was alleged to have been published in the Harrison 
Times, a local newspaper, reading as follows: 

‘* Resources 
Loans & Discounts, $1,059,136.08 
Bonds & Other Securities, 63,615.92 
Furniture & Fixtures, 9,804.80 
Banking House, 20,980.00 
Other Resources, 133,641.04 


$1,291,403.58 


$ 100,000.00 
Surplus & Profits, 30,359.20 
Bonds sold with purchase agreement, 18,000.00 
Bills payable, 163,244.89 
Deposits, 979,799.49 


$1,291,403.58 
‘‘Signed by D. N. Holmes, Cashier.’’ 


It is very earnestly insisted that no competent testimony was offered 
that such a statement was published, but we pretermit a discussion and 
decision of that question, as its publication, if published, would not 
alter the conclusion we have reached. 

There were objections and exceptions to the competency of evidence 
tending to show that the state banking department had been requested 
to bring this suit for the benefit of plaintiff and all other depositors, 
but had declined and failed to do so, which we also find it unnecessary 
to pass upon. But, in passing, it may be said that the bank’s state- 
ment, above copied, would not indicate, even upon casual reading, a 
very sound condition. It shows liabilities of nearly $1,300,000, with- 
out any showing as to cash on hand or on deposit with other banks. 
One item which could have covered cash was that of ‘‘Other Re- 
sources,’’ amounting to $133,641.04, but what these ‘‘Other Resources’”’ 
were or how much thereof was cash was not disclosed in the statement. 


a 
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It was shown also that, when the bank closed its doors, it had on 
hand a large amount of paper, much of which proved to be entirely 
worthless, and some of which had but recently come into the possession 
of the bank and was not shown to be the property of the bank by the 
records of the bank. This testimony was offered to support the allega- 
tion that just before closing its doors there had been a substitution of 
doubtful paper for more valuable paper. When the liquidating agent 
had made all the collections and compromises and settlements which 
he was able to make, there remained in his hands $112,000 worth of 
paper which he sold for $500. 

There are, however, certain undisputed facts in the record before 
us which explain these transactions and which must and do control 
the conclusion we have reached. 

The appellant was president, not only of the bank, but one of the 
large business concerns in the city of Harrison, and there is no testi- 
mony as to any dishonest or disloyal act on his part; nor is there any 
testimony that he failed to perform the duties imposed upon him by 
law, nor failed in his attention to and supervision of the affairs of the 
fank. He owes the bank nothing, and on the day before it closed he 
deposited $156 to his personal account, and $700 to the account of the 
business of which he was also president. He was not connected with 
any other bank, and there was no sensible reason why he should consent 
to wreck his own institution in the futile attempt to save other banks 
in which he had no interest. 

The undisputed evidence shows that the bank first closed its doors 
on December 18, 1930, at which time appellant was both a director 
and president. All persons interested desired that the bank be re- 
opened, if possible, and various meetings were held, some of them open 
to the public, in which plans for that purpose were discussed. W. P. 
Watkins, a deputy bank commissioner acting as liquidating agent, par- 
ticipated in these negotiations, and a plan was finally evolved whereby 
the bank might reopen, which was duly approved. This plan fixed the 
time within which a designated per cent. of deposits might be with- 
drawn. 

There was much testimony to the effect that, after the bank had 
been permitted to reopen, it was in a fair way to have been completely 
rehabilitated, and would have been but for the total collapse of all 
values, which was not peculiar to that locality. According to the testi- 
mony of appellant and other officers of the bank the greatest diligence 
was used in the management of its affairs after it reopened. The board 
of directors met regularly, not less than once each month, and fre- 
quently oftener, at which time a typewritten copy of a statement was 
given to each director showing all transactions since the last meeting, 
including the paper still on hand and also that acquired since the last 
previous meeting. The board had an auditing committee which func- 
tioned regularly. The managing officers were shown to have acted 
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pursuant to and in accordance with resolutions duly passed by the 
board of directors, and no loan was made until it had been duly 
examined and approved by the officers having that authority. This 
testimony may not, however, be treated as undisputed, although much 
corroboration is afforded it by the records of the bank, for the reason 
that the testimony comes from interested parties. Skillern v. Baker, 
82 Ark. 86, 100 S. W. 764, 118 Am. St. Rep. 52, 12 Ann. Cas. 243; 
Missouri Pacific Rd. Co. v. Trotter, 184 Ark. 790, 43 S. W.(2d) 762; 
Missouri Pacific Rd. Co. v. McDade, 186 Ark. 317, 53 S. W.(2d) 595. 

However, there is some undisputed testimony which it would be ar- 
bitrary to disregard. This was given by H. A. Daugherty, one of the 
state bank examiners, who had made frequent examinations of the 
bank, and the last examination which was made before it closed, and 
who was thoroughly familiar with its management and its affairs. He 
testified that he assisted in making an appraisal of the bank’s assets 
when it first closed to ascertain whether it might be permitted to re- 
open, and, if so, upon what conditions. He said paper was found 
then in the possession of the bank having but little or no value amount- 
ing to $42,000. It was required that this paper be charged off, and 
that the capital stock of the bank be reduced from $100,000 to $75,000, 
and a reduction was ordered in the surplus and undivided profits, 
which made a sum equal to the amount of notes which had been charged 
off. It was his recollection that the bank was permitted to reopen in 
February, 1931, and some time would be and was required to actually 
reduce the capital stock, and if the statement, set out above, was pub- 
lished on March 31, 1931, as appellee contends, showing that the capital 
stock was $100,000, that was, of course, $25,000 in excess of what it 
would have been when the reduction was subsequently made, as was 
later done. But, as has been said, liabilities were correspondingly 
reduced when it was done. He also testified that he observed the ex- 
perience, diligence, and good faith of appellant, who co-operated at all 
times and in every respect with all the orders and requirements of the 
state banking department, and that he recalled no instance when there 
had been a refusal to do so. He also testified that he found no in- 
stance in which the bank was carrying the notes of any director upon 
which there was a liability either as maker or indorser which was not 
shown in the reports required from the bank by the state banking de- 
partment. 

There was testimony that, when the bank closed the second and 
last time, notes were found in the note file which had been made or 
indorsed by certain directors which were not shown in any of the re- 
ports to the state banking department. But Daugherty testified that 
these notes were not among the bank’s assets at the time of any exami- 
nation, and were found in the possession of the bank only after the 
second closing. 
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Much testimony was offered in regard to these and a number of 
other notes, and this opinion would be amost interminable if all were 
discussed. It is claimed that the possession of these notes shows there 
was a Juggling of the bank’s assets, which resulted in loading the bank 
with a lot of worthless paper, which would not have occurred under 
an efficient and honest administration of the bank’s affairs. But the 
undisputed facts appear to be as follows: The First State Bank of 
Marshall used the Harrison bank as its principal correspondent. A. T. 
Hudspeth owned the Marshall bank, and was a large stockholder in 
the Harrison bank. Appellant had no connection with the Marshall 
bank. It was the practice of the Marshall bank to rediscount certain 
of its paper with the Harrison bank under a guaranty as to its value, 
which guaranty was generally secured by a deposit practically equal 
to the amount of the discounts, so that, if any paper was not paid at 
maturity, it could be charged against the deposit and returned to the 
Marshall bank. Hudspeth owned and operated a chain of banks, of 
which the Marshall bank was one, and through these banks he had ex- 
tensive dealings with the Grand National Bank of St. Louis, which 
was a correspondent of Hudspeth’s entire chain of banks. 

The troubles of the Harrison bank were encompassed, or at least 
precipitated, by the failure of the American Exchange Trust Company 
of Little Rock, an institution with which Hudspeth was known to have 
had extensive connections. Hudspeth absconded on Friday, and the 
Harrison bank closed on the following Tuesday, as it was unable to 
meet the run upon it. Daugherty testified that the Harrison bank 
was believed to be sound, and that the state banking department did 
not order it closed; that circumstances closed it. Among others this 
one. The Harrison bank had a line of credit with the Grand National 
Bank of St. Louis, and carried a large deposit there. It also had a 
line of credit and carried a substantial deposit with the American Ex- 
change Trust Company of Little Rock, and the closing of that bank 
rendered both the line of credit and the deposit unavailable. About 
this time the bank at St. Louis began to feel the pressure of the with- 
drawal of deposits by its own depositors, and that bank withdrew its 
line of credit to the Harrison bank and charged against its deposits 
a large number of notes, some of which, as we understand the record, 
had been acquired by the St. Louis bank, not through the Harrison 
bank, but through Hudspeth and the Marshall bank, which Hudspeth 
owned and controlled. Litigation arose between the Harrison bank 
and the St. Louis bank out of this alleged wrongful action, which, so 
far as the record before us discloses, has not yet been determined. 

There appears to be no testimony that appellant was guilty of any 
act of omission or commission which resulted in the substitution of 
worthless for valuable paper; nor does it appear that any report was 
made‘ to the state banking department which was false when made. 
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The testimony of the bank examiner who had the most intimate knowl- 
edge of all the bank’s affairs makes very clear the fact that no de- 
ception was practiced upon him, and also the fact that he accuses the 
bank officials of no wrongdoing. Another circumstance responsible for 
the insolvency of the Harrison bank is the fact, testified to by Daugh- 
erty, that it was the experience of the state banking department that 
the closing of a bank results in the immediate depreciation in the value 
of its loans of from 25 to 50 per cent. 

A witness named Green, who was a depositor, testified that, on the 
day the Harrison bank closed, appellant left the impression on him 
‘‘that there was no danger in the Bank.’’ Appellant denied that he 
said anything to Green calculated to leave that impression; but, even 
so, the statement was not communicated to appellee, and no action 
that appellee might or could have taken was influenced thereby, al- 
though appellee admitted at the trial before the jury that he did think 
the Harrison bank would have weathered the storm but for the wrong- 
ful action of the St. Louis bank in charging back the notes above re- 
ferred to. 

The duty of bank directors and that of the presidents of banks has 
been frequently defined, two of the late cases on the subject being those 
of Ford v. Taylor, 176 Ark. 843, 4 S. W.(2d) 938, and Sternberg v. 
Blaine, 179 Ark. 448, 17 S. W.(2d) 286. ‘These and the cases there 
cited are to the effect that, while bank directors are liable to stock- 
holders as well as creditors for failure to exercise diligence and good 
faith in managing the affairs of the bank, the mere exercise of poor 
judgment is not sufficient to form the basis for liability. The duty 
of the president and his liability for losses is measured by the same 
standard, account being taken of his added responsibility and au- 
thority. 

It is said, in section 143, volume 1, of Morse on Banks and Bank- 
ing (6th Ed.), p. 373, that ‘‘the president is usually expected to exer- 
cise a more constant, immediate, and personal supervision over the 
daily affairs of the bank than is required from any other director.’’ 
See, also, section 36, volume 1, Michie on Banks and Banking, page 
137. 

But in determining whether a president of a bank has discharged, 
or has failed to discharge, his duties, the same rule as to diligence, 
fidelity, and care, and responsibility for the lack thereof, is imposed 
as in the case of directors, account being taken of the difference in their 
duties. 

Under this test, as explained in the cases above cited, there were 
no acts of commission or of omission making appellant liable to ap- 
pellee for his losses as a depositor. The case is not unlike many others 
resulting from the loss of market value or other value of property 
generally. 
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It is our opinion, therefore, that a verdict should have been di- 
rected in appellant’s favor, and for this reason the judgment will be 
reversed, and the cause will be dismissed. 


DEPOSIT IN INSOLVENT BANK 


Annis v. Security Trust Co., Supreme Judicial Court of Maine, 175 Atl. 
Rep. 661 


One who deposits money in a bank at a time when the bank is 
hopelessly insolvent to the knowledge of its officers will be entitled 
to a preference in payment upon the failure of the bank. But if, 
at the time of the deposit, the bank is in a condition of what is 
called ‘‘simple insolvency,’’ that is, where there is a reasonable hope 
of a return to solvency, the depositor will not be entitled to a 
preference. 

To accept a deposit at a time when a bank is hopelessly insolvent 
constitutes a fraud upon the depositor and makes it possible for 
him to recover the amount of his deposit in full. 

In this case it was held that the facts, which are recited in the 
opinion, did not indicate that the bank was hopelessly insolvent to 
the knowledge of its officers at the time when the plaintiff in this 
action made the deposit in question. It was accordingly held that 
the plaintiff was not a preferred claimant. 

This is the first time the courts of Maine have had occasion to 
pass upon this question. The decision follows the majority rule, 
that is, the rule adhered to by most of the other State courts. 


Action by Sanger N. Annis against the Security Trust Company, 
wherein Lionel F. Jealous intervened. On report. 

Cause remanded for decree in accordance with opinion. 

Harvey D. Eaton, of Waterville, for plaintiff. 

Locke, Perkins & Williamson, of Augusta, for defendant. 


HUDSON, J.—Report on agreed statement of facts. The Security 
Trust Company is in process of liquidation. One Lionel F. Jealous has 
intervened as claimant of a preference. His claim ‘‘was disallowed 
by the Special Master.’’ Thereupon the conservator moved for con- 
firmation of this report. Shall the motion be granted? 

The bank ‘‘closed March 4, 1933, reopened March 15, 1933, and 
finally closed April 29, 1933.’’ 

The claimant ‘‘had on deposit at the Security Trust Company in its 
Warren Branch on April 28, 1933—$1,213.78. During that day he 
deposited check for $6,961.93, drawn on the First National Bank of 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §144. 
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Boston. ... On April 29, 1933, he deposited checks drawn on the 
First National Bank of Boston for $172.04. . ... The 30th day of April 
was Sunday and the bank did not open on Monday, as a telegram from 
the Bank Commissioner was received Monday morning ordering it not 
to re-open. 


‘‘The Security Trust Company had an account with the First Na- 
tional Bank of Boston. The check deposited April 28th was sent to 
Boston the same day and the Trust Company received credit for same 
at First National on April 29th. Checks deposited April 29th were 
sent to Boston and credited to Trust Company May Ist. 

‘‘The 'Trust Company was indebted to the First National Bank of 
Boston, on certain promissory notes, in the sum of $125,000.00. The 
Trust Company had on deposit in First National on May Ist the sum 
of $99,000.00 (including the checks in question). The Trust Company’s 
deposit with First National was offset against indebtedness by First 
National and the balance due the First ie was paid by order of 
Court on May 11th.’’ 


The intervener claims to recover as a preference the unpaid balance 
of his said deposits of April 28th and 29th. 

Until now we have had no Maine decision involving the rights of 
a depositor who claims a preference in an alleged hopelessly insolvent 
bank. In other states there have been many cases, and an examination 
of them convinces us that the general rule is that acceptance of general 
deposits by a bank, hopelessly insolvent to the knowledge of its officers, 
constitutes such a fraud as will entitle the unsuspecting depositor as a 
preferred creditor to rescind and recover back his money or its pro- 
ceeds if traced into the hands of one not an innocent purchaser for 
value. 

The reasoning underlying these decisions has been correctly and 
well expressed by Chief Justice Rugg in Steele v. Commissioner of 
Banks, 240 Mass. 394, 397, 134 N. E. 401, 402, 20 A. L. R. 1203, as 
follows: 


‘* Acceptance of deposits by a bank is a representation of solvency. 
A bank hopelessly insolvent, receiving deposits from those who con- 
fide in its good reputation or in its representations, is held to knowl- 
edge that it cannot meet its obligations. Taking deposits under such 
circumstances is the equivalent of a preconceived purpose not to pay 
and is a fraudulent act. The contract of deposit may be rescinded 
by the depositor and the deposit, or its proceeds, if traced, may be 
recovered in like manner as other trust funds. On the other hand, 
simple insolvency, even of a bank, does not warrant the rescission 
of deposits if there are genuine and reasonable hope, expectation and 
intention on the part of the officers of the bank to carry on its business 
and to recover sound financial standing. To warrant such rescission 
there must be the further fact that it is reasonably apparent to its 
officers that the concern will, presently be unable to meet its obligations 
as they are likely to mature and will be obliged to suspend its ordinary 





THE BANKING LAW JOURNAL 127 


operation. The facts must establish the conclusion that the trust com- 
pany accepted the deposit knowing through its officers that it would 
not and could not pay the money when demanded by the depositor.”’ 


New York, holding with Massachusetts, in dealing particularly with 
the character of the fraud, has stated: 


“It is fraud that must be proved. An honest mistake as to the 
condition of the bank and an honest belief in the solvency of the in- 
stitution, if it exists, negative the conclusion of the fraud upon which 
the plaintiff’s cause of action must depend.’’ Williams v. Van Norden 
Trust Company, 104 App. Div. 251, 93 N. Y. S. 821, 823. Also, see 
Byrd v. Ross (D. C.) 58 F.(2d) 377 (1932). 

‘*To invoke the rule, plaintiff must prove hopeless insolvency, ir- 
retrievable insolvency, and knowledge thereof on the part of the man- 
agement. This is essential to establish the resultant fraud. Hopeless 
insolvency refers to insolvency of such character that it is manifestly 
impossible for the bank to continue in business and meet its obliga- 
tions; and that fact must be known to the officials so as to justify the 
conclusion that the deposit was accepted knowing that they would 
not, and could not, respond on demand of the depositor. It is fraud 
that is to be proved, not an honest mistake which would negative the 
conclusion of fraud upon which plaintiff’s cause of action must de- 
pend.’’ Forsythe v. First State Bank, 185 Minn. 255, 241 N. W. 66, 
68, 81 A. L. R. 1074 (1932). 


The law as above declared and by us adopted must now be applied 
to the somewhat meager facts contained in the agreed statement. In 
it there appears no balance sheet showing its assets and liabilities, its 
solvency or insolvency, either at the time of the bank’s closing or at 
the time of the making of these deposits. We are not apprised as to 
the character and soundness of its investments. It is admitted, how- 
ever, that ‘‘taking the securities and assets of the bank at book value 
(which was with the knowledge and acquiescence of the State Bank 
Commissioner) the bank was solvent,’’ but ‘‘taking the securities and 
assets at market value, the bank was insolvent for a considerable time 
before it closed.”’ 

It may well be that their real true value, which would determine 
solvency or insolvency, was more than market and less than book value, 
considering the extent and the effect of such a devastating depression. 
Their intrinsic value the record does not disclose. If there can be said 
to appear in it facts importing even simple insolvency, with business 
conditions as they then were, it contains no satisfying evidence that 
the bank was irretrievably and hopelessly insolvent, and that there was 
no genuine, reasonable hope, expectation, and intention on the part 
of its officers to carry on its business and the bank to recover sound 
financial standing. 

For the purpose of showing hopeless insolvency and knowledge of 
it by the bank’s officers, the claimant relies strongly upon a letter 
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written by the bank to the bank commissioner of Maine some time be- 
tween March 4 and March 15, 1933, to which letter there was an at- 
tached statement showing its savings and demand deposits, its segre- 
gated and unsegregated assets, as well as a net depreciation from book 
value to market of about 20 per cent. of its deposits. The purpose of 
the letter was to obtain from the bank commissioner license to reopen, 
which was granted. In the letter it is stated: 


*‘In the opinion of the officers signing this application, the under- 
signed Trust Company is solvent. According to the last report of 
examination this institution, even if all actual market bond deprecia- 
tion, all doubtful paper and all losses were charged off, would still 
have assets of sufficient value to more than cover all liabilities other 
than its own stock liabilities, and if permitted to reopen as requested 
hereby, will in the opinion of the officers signing this application be 
able to continue as a going bank.”’ 


A careful examination and analysis of the figures contained in this 
attached statement do not warrant us in finding as a fact that this 
bank was hopelessly and irretrievably insolvent and was so known to 
be by its officers when these deposits were received. If shown actually 
to be insolvent, it was insolvent in comparatively so small an amount 
that its officers might have been justified in believing that there would 
be a return to complete solvency upon a reasonably to be expected up- 


turn in values of securities from the then depth of the depression. A 
significant and convincing bit of testimony bearing upon the good 
faith and honesty of one of the officials, as well as showing his con- 
fidence in the bank’s solvency, is revealed in the fact that the ‘‘auditor 
and the Vice President of the Bank, who knew the condition of the 
Bank, deposited a month’s salary in the commercial department of the 
Trust Company the morning of April 29th.’’ 

The claimant likewise relies upon a tabulation made up of state- 
ments, all of which save one, dated November 19, 1932, were sent to 
the bank commissioner subsequently to March 4, 1933, showing ‘‘de- 
mand deposits, unsegregated assets, and percentage of those assets to 
those deposits.’’ It is true that from November 19, 1932, to the date 
of the last statement, April 29, 1933, this tabulation shows a drop from 
75 per cent. to 39 per cent. of the unsegregated assets to the demand 
deposits. This, however, tells little, if anything, in regard to the finan- 
cial condition of this bank, in the absence of evidence of the amount of 
the savings deposits and the assets segregated therefor. 

Also included in the report are certain votes of the directors and 
the executive committee, relating to the conduct of the bank’s business, 
the purchase and sale of securities, the segregation of certain assets, 
and withdrawal of assets from segregation and substitution of other 
assets therefor, but accompanying these votes there is in the agreed 
statement no sufficient evidence to show that the votes were taken by 
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the bank when insolvent and certainly not when hopelessly insolvent 
or from which any reasonable deduction of hopeless insolvency may 
be drawn, or even what action, if any, was taken as a result of these 
votes. 

On the other hand, we find much evidence in the agreed statement 
to support the defendant’s contention that this bank was not hope- 
lessly insolvent. Thus it appears that the bank had no pressing credi- 
tors or heavy indebtedness. While it owed the Boston bank $125,000, 
this loan was not contracted until after the banking holiday, part of 
it only within a week before these deposits were made. Besides, it 
appeared that it had a credit with the Boston bank of nearly the 
amount of the debt, and that the debt was secured by collateral. The 
ability to obtain this loan, after the holiday, indicates solvency. Since 
January 1, 1933, its net loss from withdrawals from savings accounts 
was less than 1 per cent. The closing of the bank on March 3d does 
not indicate insolvency as the cause of it, for it was part and parcel 
of the general closing of banks, not only in the state but in the nation. 
There is no claim that any official of the bank expected the bank to be 
closed by the commissioner on May Ist. 

When these checks were received for deposit and sent to the Boston 
bank, it was with full expectation that they would be paid by it and 
the depositor receive full benefit thereby. Application upon the debt 
to the Boston bank was not anticipated.. Pay day for this debt in the 
minds of the officers had not arrived. 

It has not been made to appear that this bank was in urgent need 
of funds in order to carry on its usual and customary business. The 
act of the bank commissioner in allowing this bank to reopen on March 
15, 1933, militates against the hopeless insolvency of the bank at that 
time, and thereafter, at least, this bank was in constant communication 
with the state banking department. It is not shown that at any time 
any misrepresentation was made to the department or that there was 
any withholding of any information from it, whose duty it was in the 
interests of all concerned to inspect closely and discover the bank’s 
true financial condition as to solvency. 

These facts tend strongly to show that the bank’s officers reasonably 
believed and expected that it could carry on as usual, meet its obliga- 
tions, and honor its depositors’ accounts. 

It should be borne in mind that we are now in equity, and the 
case must be decided on equitable principles. We are not determining 
the rights of the bank’s stockholders on the one side and on the other 
its depositors’, but equities are being considered and declared between 
two classes of creditors, both innocent in their dealings with the bank. 
The allowance of a preference necessarily means less for the un- 
preferred. Shall the one suffer for the benefit of the other, although 
each is equally blameless? Yes, but only if the preferred’s deposit is 
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received by the bank when it is hopelessly insolvent and its officers 
know that fact. Then only does the law say that there is such fraud 
as will inure to the benefit of such a depositor over the other. 

Known simple insolvency, that is, when there is a reasonable hope 
of a return to solvency at the time of the deposit, is not enough to 
justify and make equitable the creation of a preference, although the 
receipt of a deposit even then is reprehensible and most certainly is 
not to be condoned. But it is only when actual hopeless insolvency 
obtains, with knowledge thereof upon the part of the officers, that the 
wrong is so great that there is justification for the establishment of a 
preference at the expense of the general creditor. . . 


RIGHT OF COLLECTING BANK ON FAILURE 
OF DRAWEE BANK 


Johnson v. First National Bank & Trust Co., United States District 
Court (N. D. Oklahoma), 8 Fed. Supp. 788 


A bank, holding checks payable to its order, forwarded them 
to the bank on which they were drawn. The latter charged the 
checks against the drawers’ account, but failed before making a 
remittance. The failed bank had a sum of money on deposit with 
the forwarding bank. It was held that the checks had been paid 
at the time the drawee charged them against the drawers’ accounts 
and that the forwarding bank was entitled to set the amount of the 
checks off against the amount of the deposit. 


At Law. Action by Ben F. Johnson as receiver of the Shawnee 
National Bank, Shawnee, Okl., against the First National Bank & 
Trust Company of Tulsa, to recover from the defendant an amount 
deposited with it by the Shawnee National Bank, against which de- 
fendant claimed an offset. 

Judgment in accordance with opinion. 

Reily & Reily, of Shawnee, Okl., for plaintiff. 

J. C. Pinkerton, Hess Crossland, and O. L. Lupardus, all of Tulsa, 
Okl., for defendant. 


FRANKLIN E. KENNAMER, D. J.—At the time it closed its 
doors the Shawnee National Bank had a deposit with defendant, the 
amount of which is undisputed. The question presented is whether 
defendant is entitled to an offset of $2,216.89, the sum of two checks 
payable to defendant’s order, drawn on the Shawnee Bank, mailed 


NOTH —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §741. 
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to that bank by defendant and by the drawee marked ‘‘paid’’ and 
charged to the accounts of the drawers, and for which no remittance 
was made to defendant. The drawers had deposits with the Shawnee 
Bank in amounts sufficient to cover these checks. 

Of these checks, one was drawn by Oklahoma Natural Gas Corpora- 
tion, for $2,000, and, with other checks, deposited by that corporation 
in its account with defendant. A printed notice in the depositor’s pass- 
book stated, in part, that: 


‘‘Items not on this bank received for collection or credit at de- 
positor’s risk and not subject to check until actual payment therefor 
is received . . . should any item be not paid or any bank fail to remit 
proceeds, or issue paper therefor which is dishonored, any credit given 
may be cancelled and this bank have no further duty as to such item or 
paper . .. items may be sent direct to banks on which drawn. . . 


9? 


The deposit slip used by the gas corporation contained provisions 
of like import. 

The undisputed evidence is that notwithstanding these provisions, 
the gas corporation had the right to draw checks up to the full amount 
credited to it on defendant’s books; that the defendant had the right 
to use, in its general banking business, the checks deposited by the gas 
corporation; that the parties intended defendant should have title to 
the check; and that generally the course of dealing between them was 
without reference to the printed matter in the passbook and the de- 
posit slip. 

The other check was mailed to defendant by the First National 
Bank of Maud in settlement of a balance arising out of its transactions 
with defendant. 

Defendant took title to both checks. The printed matter on the 
deposit slip and passbooks yields to the actual agreement of the parties 
as evidenced by their course of conduct. The bank’s right to charge 
back uncollected items does not prevent or hinder the passing of title 
to it. Douglas v. Federal Reserve Bank, 271 U.S. 489, 46 S. Ct. 554, 
70 L. Ed. 1051; Burton v. U. S., 196 U. S. 283, 25 8. Ct. 243, 49 L. 
Ed. 482; Nomland v. First National Bank of Kansas City, Mo. (C. 
C. A. 8) 64 F.(2d) 399; Holloway v. Dykes (D. C. Okl.) 29 F.(2d) 
430. Compare Equitable Trust Co. of New York v. Rochling, 275 
U. S. 248, 253, 48 S. Ct. 58, 72 L. Ed. 264, 266; Dickson v. First Na- 
tional Bank of Buffalo, Okl. (C. C. A. 8) 26 F.(2d) 411. 

The checks sent to the Shawnee Bank were ‘‘collected’’ when that 
bank charged them to the accounts of the drawers and marked them 
‘‘naid.’’? State ex rel. Perey v. Cox, 325 Mo. 938, 30 S. W.(2d) 46; 
Nineteenth Ward Bank v. First National Bank, 184 Mass. 49, 67 N. E. 
670. It follows that the relationship between the defendant and the 
Shawnee Bank was that of debtor and creditor. People’s Nat. Bank 
of Hot Springs v. Moore (C. C. A. 8) 25 F.(2d) 599; 6 Michie on 
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Banks & Banking (Permanent Ed.) p. 58. Defendant contends that 
the special directions in its cash letter transmitting the checks pre- 
vented the relationship of debtor and creditor from arising and gives 
it a preferred claim or a claim to a trust fund as against money in the 
Shawnee Bank. In Spokane & Eastern Trust Co. v. U. S. Steel 
Products Co. (C. C. A. 9) 290 F. 884, that result was reached, but 
there was an augmentation of assets. In Allied Mills, Inc., v. Horton 
(C. C. A. 7) 65 F.(2d) 708, 90 A. L. R. 1, where, as in the case at bar, 
there was no augmentation of assets, special instructions to the collect- 
ing bank were held not to make the collecting bank a trustee. Had 
the Shawnee Bank obeyed instructions and segregated funds or re- 
mitted cash, the result might be different, but the instructions were 
not followed, and the fact the Shawnee Bank, at the time it received 
the checks, and at the time it closed its doors a few days thereafter, 
had on hand some $20,000 in cash is of no help to defendant in estab- 
lishing a preferred claim or a claim to a trust. 

Indeed, defendant admits that there was no augmentation of assets 
and that under the rule announced by the federal courts no trust can 
be established because no new money was placed in the Shawnee Bank 
[Larabee Flour Mills v. First National Bank of Henryetta, Okl. (C. 
C. A. 8) 13 F.(2d) 330; Ellerbe v. Studebaker Corporation of America 
(C. C. A. 4) 21 F.(2d) 993; Larabee Flour Mills Co. v. First National 
Bank of Dublin, Ga. (D. C.) 52 F.(2d) 146; City of Miami v. First 
National Bank of St. Petersburg, Fla. (C. C. A. 5) 58 F.(2d) 561; 
First Nat. Bank v. City of Miami, Fla. (C. C. A.) 69 F.(2d) 346], 
but it contends that, since the entire transaction took place in Okla- 
homa, the case should be governed by the rule announced by the Su- 
preme Court of Oklahoma in First State Bank of Bristow v. O’Bannon, 
130 Okl. 206, 266 P. 472, and Farmers’ State Bank of Marshall v. 
Mewherter (Okl. Sup.) 33 P.(2d) 1091, holding that circumstances 
similar to those in this case make the collecting bank a trustee, which 
is contrary to the federal rule. The defendant is in error as to the 
law. The question presented must be decided by resort to the prin- 
ciples of general commercial Jaw as announced by the federal courts. 
The state law is not controlling. Dickson v. First National Bank of 
Buffalo, Oklahoma (C. C. A. 8) 26 F.(2d) 411; Spokane & Eastern 
Trust Co. v. U. ‘8. Stee: Products Co. (C. C. A. 9) 290 F. 884. 

After the Shawnee Bank closed its doors, defendant filed a claim 
based on the two items claimed herein as a set-off. Over its protest 
and objection the Maud bank was charged back with the amount of 
its check, and the evidence shows that bank still claims defendant owes 
it the amount of the charge back. The gas corporation paid defendant 
$2,000 to prevent a charge back to its account, but under agreement 
that no rights were waived. Plaintiff asserts that by these transactions 
defendant lost its claim against the Shawnee Bank and that if any 
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rights against that bank exist, they must be asserted by the drawers of 
the checks. The contention is plausible. The fallacy in plaintiff’s 
reasoning, as I see it, consists in this: Defendant had title to the 
checks. It forwarded them to the Shawnee Bank, which marked them 
‘‘paid’’ and charged them to the drawer’s accounts with it. There- 
upon the Shawnee Bank became defendant’s debtor. It has not, and 
cannot return the checks to defendant, and defendant cannot return 
them to the drawers. Under the circumstances defendant’s charge back 
was conditional or provisional, and that defendant may have pro- 
tected itself against loss under its guaranty from third persons does 
not destroy its claim against the Shawnee Bank. It would seem clear 
when the Shawnee Bank received the checks drawn on the accounts 
of its customers and accepted said checks and charged them on the 
books to its customers as paid items, that the First National Bank & 
Trust Company, defendant herein, at the moment the Shawnee Bank 
accepted and charged said items to their customers on their books, 
would have been well within its rights to debit or charge the account 
of the Shawnee Bank on deposit with the defendant bank with the 
amounts involved. It is an ordinary banking transaction to follow 
such a course of conduct. It is obvious it was unnecessary for the 
Shawnee Bank to remit to the First National Bank & Trust Company 
the actual cash on such items, when it had sufficient credit or funds on 
deposit with the transmitting bank of the items to cover the items. 
Such transactions are closed by proper charges on the books of the 
banks. The First National Bank & Trust Company having the right, 
when the items were accepted and charged on the books of the Shaw- 
nee Bank as paid, to charge the items on its books to the Shawnee Bank, 
it should not have charged them back against the customers deposit- 
ing the items, but should have debited the Shawnee Bank on its books 
with the amounts involved. It is not shown that the Shawnee Bank 
or its receiver has changed its position or will suffer any loss because 
of the manner in which defendant proceeded. See Russo-Chinese Bank 
v. National Bank of Commerce, 241 U. S. 403, 418, 36 S. Ct. 652, 60 
L. Ed. 1065; Nomland v. First National Bank of Kansas City, Mo. 
(C. C. A. 8) 64 F.(2d) 399. The rights of the parties with respect 
to a set-off became fixed at the moment of insolvency of the Shawnee 
Bank and are unaffected by conditions arising thereafter. Dakin v. 
Bayly, 290 U. S. 148, 54 8. Ct. 118, 78 L. Ed. 229, 90 A. L. R. 999. 
The Supreme Court has said that no mere bookkeeping can change the 
actual status of the parties or destroy rights which arise out of the 
real facts of the transaction. Commercial National Bank of Pennsyl- 
vania v. Armstrong, 148 U. 8. 50, 13 S. Ct. 533, 37 L. Ed. 363. 
Plaintiff may have judgment for $4,908.68, less the amount of the 
set-off, without interest. The costs are assessed against plaintiff. 
Counsel will prepare a decree accordingly. 
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This opinion has been submitted to the Honorable Edgar S. Vaught, 
United States District Judge, and I am authorized to state that he 
concurs in the views herein expressed. 


HOLDER OF DRAFT NOT A PREFERRED 
CREDITOR 





McClure Garage v. Sturdivant Bank, St. Louis Court of Apeals, Mo., 
76 S. W. Rep. (2d) 438 





One who purchases a draft from a bank for cash is not entitled 
to a preference upon the failure of the bank before the draft is col- 
lected from the drawee. 


‘‘Not to be published in State Reports.’’ 


Action by the McClure Garage against the Sturdivant Bank, a 
corporation, in charge of O. H. Moberly, Commissioner of Finance of 
the State of Missouri. From a judgment in favor of plaintiff, defend- 
ant appeals. 

Reversed and remanded, with directions. 

R. F. Baynes, of New Madrid, for appellant. 


SUTTON, C.—This is an action for the allowance of a preferred 
claim for $22.05 in favor of plaintiff out of the assets of the Sturdivant 
Bank, which is in charge of the finance commissioner for the purpose 
of liquidation. 

The court found that plaintiff was entitled to a preference in the 
sum of $22.05, and gave judgment accordingly. Defendant appeals. 

On November 3, 1932, plaintiff purchased a draft from the Sturdi- 
vant Bank of Cape Girardeau for $22.05, drawn on the First National 
Bank of St. Louis. Plaintiff paid for the draft in cash over the counter 
of the Sturdivant Bank. Plaintiff did not have any account at the 
Sturdivant Bank. In due course the draft was presented to the First 
National Bank. Payment was refused, and the draft was returned to 
plaintiff. The Sturdivant Bank was placed in the hands of the state 
finance commissioner for liquidation on November 7, 1932. ‘This oc- 
curred prior to the presentation of the draft to the First National Bank 
for payment, and it was on this account that the draft was dishonored. 

It is admitted that on the 3d day of November, 1932, the date that 
the draft was issued, and on the 7th day of November, 1932, the date 
that the Sturdivant Bank closed, there were sufficient funds on de- 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §152. 
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posit with the First National Bank to the credit of the Sturdivant Bank 
to pay the draft. 

The right or not of plaintiff'to a preference for the amount of said 
draft is the only question for decision here. 

Many cases, not just like this, but of a kindred type, have been de- 
cided by the courts of this state in recent years, among them the follow- 
ing: American Bank v. People’s Bank (Mo. App.) 255 S. W. 948; 
Bank of Poplar Bluff v. Millspaugh (Mo. App.) 275 S. W. 579; Fed- 
eral Reserve Bank v. Millspaugh (Mo. App.) 275 S. W. 583; Bank of 
Poplar Bluff v. Millspaugh, 313 Mo. 412, 281 S. W. 733, 47 A. L. R. 
754; Federal Reserve Bank v. Millspaugh, 314 Mo. 1, 282 S. W. 706; 
May v. Bank of Hughesville (Mo. App.) 291 S. W. 170; Bank of Port- 
land v. MeCredie Bank, 222 Mo. App. 119, 300 S. W. 1018; Gentry 
County Drainage District v. Farmers & Mechanics Bank, 222 Mo. 
App. 882, 5 8S. W.(2d) 1110; Farmers’ Bank of Bowling Green v. 
Cantley (Mo. App.) 16 S. W.(2d) 642; Bank of Republic v. Republic 
State Bank (Mo. App.) 24 8. W.(2d) 678; Clifton City Shipping Ass’n 
v. French (Mo. App.) 37 '8.W.(2d) 656; Bank of Republic v. Republic 
State Bank, 328 Mo. 848, 42 S.W.(2d) 27; Cormaney v. Wells-Hine 
Trust Co. (Mo. App.) 44 S.W.(2d) 172. 

There is no rule of law better settled than that the relations between 
a bank and its depositor is one of debtor and creditor. When a deposit 
is made in a bank, the funds deposited become the funds of the bank, 
and no trust relationship whatever is established between the bank and 
the depositor. The deposit becomes an ordinary indebtedness, not a 
trust fund. 

In the American Bank Case, supra, this court declined to rule that, 
where a depositor of a bank by his check orders the bank to pay to the 
person named in the check as payee all or a portion of the bank’s in- 
debtedness to the depositor, and the holder of the check applies to 
the bank for payment of the amount of its indebtedness called for in 
the check, he thereby constitutes the bank his agent to collect from 
itself for him such amount of its own indebtedness and to pay over to 
him such amount when collected, and that the bank, having as such 
agent of the holder of the check collected from itself such amount of 
its indebtedness, thereby becomes a trustee of the amount collected 
for the use and benefit of the holder of the check. We accordingly 
held that, when the American Bank as the holder of checks drawn on 
the People’s Bank presented such checks to the People’s Bank for pay- 
ment and accepted a draft for the balance due thereon after deducting 
checks held by the People’s Bank drawn on the American Bank, the 
relationship of debtor and creditor, not of trustee and cestui qui trust, 
arose between the American Bank and the People’s Bank, and that the 
American Bank was therefore not entitled to a preferential payment 
out of the assets of the People’s Bank for the amount of such draft. 
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We cited in support of this view the following cases: Utley v. Hill, 
155 Mo. 232, loe. cit. 259, 55 S. W. 1091, 49 L. R. A. 323, 78 Am. St. 
Rep. 569; Allen Grocery Co. v. Bank of Buchanan County, 192 Mo. 
App. 476, loc. cit. 487, 182 S. W. 777; People v. Merchants’ & Me- 
chanics’ Bank of Troy, 78 N. Y. 269, loc. cit. 272, 34 Am. Rep. 532; 
People v. City Bank of Rochester, 93 N. Y. 582; Bowman v. First Na- 
tional Bank, 9 Wash. 614, 38 P. 211, 43 Am. St. Rep. 870; Akin vy. 
Jones, 93 Tenn. 353, 27 S. W. 669, 25 L. R. A. 523, 42 Am. St. Rep. 
921; United States National Bank v. Glanton, 146 Ga. 786, 92 8. E. 625, 
L. R. A. 1917F, 600; Legniti v. Mechanics’ & Metals National Bank, 
230 N. Y. loc. cit. 419, 180 N. E. 597, 16 A. L. R. 185; Midland Na- 
tional Bank v. Brightwell, 148 Mo. 358, 49 S. W. 994, 71 Am. St. Rep. 
608; Harrison v. Smith, 83 Mo. 210, 53 Am. Rep. 571... . 

First National Bank v. Farmers’ State Bank, supra, is practically 
identical on its facts with the American Bank Case. 

We have examined a number of cases which hold that, where the 
owner of a check gives it to a bank for collection and the bank collects 
the check, a trust relation arises between the bank and the owner of 
the check, and the proceeds of the check become a trust fund in the 
hands of the bank, as to which the owner of the check is entitled to a 
preference; but in each of these cases the collection was made by the 
bank not from itself as drawee of the check, but was made from another 


bank as drawee, thus bringing into the assets of tie collecting bank 
from the other bank the proceeds of the check, and thereby to that 
extent augmenting the assets of the collecting bank. But even in that 
sort of cases the courts very generally hold that no trust relation arises, 
and accordingly deny a right of preference. The reasoning on which 
the courts proceed in such cases is forcefully stated in Bowman v. 
First National Bank, supra, as follows: 


‘‘It is admitted that when the bank, after having made the collec- 
tion, placed the money in its vaults as its own and remitted therefor 
its draft draft on its New York correspondent, it acted in accordance 
with the general custom of banks in such transactions, and such being 
the fact, it would seem that the relation of debtor and creditor was 
created. If this was the general custom, the legal effect of forwarding 
the collection and directing remittance of the proceeds would be the 
same as though the money had been paid to the bank for its draft, 
which it was at the same time required to issue. And such a transac- 
tion between a bank and one of its customers has never been held to 
create any trust relation between such customer and the bank. Under 
such circumstances the title to the money passes to the bank, and its 
responsibility to the one who pays it to them is thereafter that of the 
drawer of a bill of exchange. 

“It follows that, under the conceded facts, the bank became the 
debtor of respondents, and not their trustee. This admission was 
stricken out in the lower court, but we see no reason why it was not 
material to show that a general custom existed which had a bearing 
on the transaction between the parties. And we think that the rights 
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of the parties should be determined in the light of this general custom. 
If it was a general custom, the parties are presumed to have dealt with 
reference thereto, and in order to correctly interpret their intentions 
the court or jury should be put in possession of the custom in the light 
of which they transacted their business. But the result would neces- 
sarily be the same if this paragraph of the statement of facts had been 
left out. The custom of banks in regard to making collections and 
remitting therefor is so well established and has become so universally 
known that knowledge thereof must be imputed to the courts, and they 
are therefore required to take judicial notice of the fact that a bank 
when it makes a collection for a foreign correspondent, never, unless 
specially directed so to do, remits the specie collected, but instead 
thereof always takes the specie to its own use and sends therefor its 
draft or certificate of deposit. 

‘Among the large list of authorities which could be cited to sustain 
this proposition, we call attention to the following: 1 Morse, Banks and 
Banking, § 248; Jockusch v. Towsey, 51 Tex. 130; Marine Bank v. Ful- 
ton [County] Bank, 2 Wall. 252 [17 L. Ed. 785]; Marine Bank v. 
Rushmore, 28 Ill. 483; Tinkham v. Heyworth, 31 Ill. 519. 

“It follows that, in our opinion, the transaction, even if uninflu- 
enced by any action of the respondents after the collection was made, 
would have established between them and the defendant bank the re- 
lation of creditor and debtor, and not that of cestui que trust and 
trustee. But, if this were not so, the act of the respondents in receiving 
the draft, and forwarding it for collection, would clearly show an 
intent on their part to pass the title to the specie collected to the de- 
fendant bank, and accept its responsibility as drawer of the draft of 
which they were the payees in lieu thereof. They accepted such draft 
without objection, and disposed of it in the usual course of business, 
and by so doing put themselves in the same relation to the bank as they 
would have been if they had forwarded the money, and directed it to 
send its draft or certificate of deposit therefor.’’ 


However, in the present case there is no agential status of any sort 
to be dealt with. The transaction involved here is very simple. Plain- 
tiff purchased from defendant bank a draft for $22.05, paying the 
money therefor over the counter of the bank. It is clear that our 
Supreme Court in the Bank of Republic Case adopts the almost uni- 
versal holding that the purchaser of a bank draft, sold without fraud, is 
not entitled to a preferred claim for the amount thereof, if the bank 
fails before the draft is paid by the drawee. There is no suggestion of 
fraud in the present case. 

There is no rule of equity that appeals more to the judicial con- 
science than that which requires the assets of an insolvent corporation 
to be distributed ratably among creditors, and he who claims a depar- 
ture from this rule must establish his right clearly. Citizens’ Bank v. 
Bradley, supra. And we are unable to agree with those cases that raise 
a fictitious agential status of a bank, from whom a draft is purchased, 
in order to facilitate the obtainment of a preference by one creditor 
over the others. In this we are in accord, we think, with the latest 





138 THE BANKING LAW JOURNAL 


pronouncement of our Supreme Court, found in the Bank of Republic 
Case. 

In any event, we entertain no doubt that in the present case the 
plaintiff has shown no right to a preference. 

‘The commissioner recommends that the judgment of the circuit 
court be reversed and the cause remanded, with directions to allow 
plaintiff’s demand as a general indebtedness. 


HOLDER OF CASHIER’S CHECK NOT A 
PREFERRED CREDITOR 


Hoffman v. Sturdivant Bank, St. Louis Court of Appeals, Mo., 76 S. W. 
Rep. (2d) 441 


One who purchases a cashier’s check from a bank for cash is 
not entitled to a preference upon the failure of the issuing bank 
before the check is collected. 


‘*Not to be published in State Reports.’’ 

Action by Harvey T. Hoffman against the Sturdivant Bank, a cor- 
poration, in charge of O. H. Moberly, Commissioner of Finance of the 
State of Missouri. From a judgment in favor of plaintiff, defendant 
appeals. 

Reversed and remanded, with directions. 

R. F. Baynes, of New Madrid, for appellant. 

Harvey T. Hoffman, of Gordonville, for respondent. 


SUTTON, C.—This is an action for the allowance of a preferred 
claim for $29.23 in favor of plaintiff, out of the assets of the Sturdivant 
Bank, which is in charge of the finance commissioner for liquidation. 

The court found that plaintiff was entitled to a preference for the 
sum of $29.23, and gave judgment accordingly. Defendant appeals. 

On November 5, 1932, the Sturdivant Bank issued to plaintiff a 
eashier’s check for $29.23. Plaintiff paid cash for the check over the 
counter of the Sturdivant Bank. He did not have any account at the 
bank. He obtained the check to pay an insurance premium. He sent 
the check to the insurance company, and it failed to clear. On Novem- 
ber 7, 1932, the bank was closed and placed in charge of the state 
finance commissioner for liquidation. It was on this account that the 
eashier’s check failed to clear. There is no suggestion of fraud in the 
transaction. It is admitted that on November 5th, the date that the 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §151. 
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cashier’s check was issued, and November 7th, the date the bank was 
closed, there were sufficient funds on hand to pay the check. 

The right or not of plaintiff to a preference for the amount of said 
check is the only question for decision here. 

This case is practically identical on its facts with the case of Me- 
Clure Garage v. Sturdivant Bank (Mo. App.) 76 S. W. (2d) 438, 
decided at the present term, the only difference being that in that case 
a draft is involved whereas in this case a cashier’s check is involved. 
This is not a material difference. The same rule of law applies in this 
case as in that. It follows that in this case, as in that, plaintiff is not 
entitled to a preference. 

The commissioner recommends that the judgment of the circuit 
court be reversed and the cause remanded, with directions to allow 
plaintiff’s demand as a general indebtedness. 

PER CURIAM.—tThe foregoing opinion of SUTTON, C., is adopted 
as the opinion of the court. 

The judgment of the circuit court is accordingly reversed and the 
cause remanded, with directions to allow plaintiff’s demand as a general 
indebtedness. 


NOTE PROVIDING FOR EXTENSION OF TIME 


NON-NEGOTIABLE 


Osborn v. Millikan, Supreme Court of Kansas, 38 Pac. Rep. (2d) 104 


A note, which provides that the payee or holder may, without 
notice to the indorsers, extend the time of payment any number of 
times provided that all extensions do not aggregate more than one 
year from the maturity of the note, is non-negotiable. Such an 
instrument does not comply with section 1 of the Uniform Nego- 
tiable Instruments Law which provides that an instrument, to be 
negotiable, must be payable on demand at a fixed or determinable 
future time. 


Action by Lizzie Osborn against James Millikan, also known as 
J. B. Milliken. From an adverse judgment, defendant appeals. 

Judgment reversed, with directions. 

Robert Garvin, Evart Garvin, and Morris Garvin, all of St. John, 
for appellant. 

D. H. Donnelly, of Stafford, for appellee. 


HARVEY, J.—This is an action on a promissory note by the holder 
against the makers and the indorsers. The makers defaulted, and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §883. 
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judgment was taken against them. The indorser defended on the 
ground that the note was a nonnegotiable instrument, and that his in- 
dorsement had the effect only of transferring title. Judgment was for 
plaintiff, and the indorser has appealed. 

The note sued upon, otherwise negotiable in form, contains the fol- 
lowing provision, which appellant contends renders it nonnegotiable 
(we italicize the language specifically relied upon): “Jt is understood 
and agreed by the endorsers, signers and guarantors, that this note may be 
extended by the payee or holder without notice to or the consent of either 
of them, any number of times, provided that the time of all such extensions 
do not exceed one year from the maturity thereof according to its terms, 
and that it is further agreed and understood that any endorsement. 
by the payee or holder of this note, with the consent of the maker or 
one of them, of an extension of the time of its payment, shall in no 
manner affect its negotiability, but the same shall be and is negotiable 
until the time to which it has been extended has expired.”’ 

Our statute, so far as here pertinent, reads: 


‘‘An instrument to be negotiable must conform to the following re- 
quirements: . .. (3) Must be payable on demand, or at a fixed or 
determinable future time.’’ R. 8. 52—201. 

‘‘An instrument is payable at a determinable future time, within 
the meaning of this act, which is expressed to be payable: (1) At a 
fixed period after date or sight; or (2) on or before a fixed or deter- 
minable future time specified therein; or (3) on or at a fixed period 
after the occurrence of a specified event which is certain to happen, 
though the time of: happening be uncertain. An instrument payable 
upon a contingency is not negotiable, and the happening of the event 
does not cure the defect.’’? R. S. 52—204. 


The question for our determination is whether the note is payable 
‘‘at a fixed or determinable future time,’’ as required by these statutes. 
The first part of the sentence above quoted from the note authorizes 
the holder, without notice to or consent of the indorser or signers, to 
extend the time of payment any number of times, provided that the 
time or times of such extensions does not exceed one year from the 
maturity of the note, according to its terms. Under this provision it 
would be possible for the holder of the note to fix any one of a number 
of dates for the payment of the note. There is no way to tell from 
reading the note itself what date may be fixed by the holder for its 
payment. The time of payment, therefore, is uncertain, and the note, 
by our statute, is nonnegotiable. See Bank v. Gunter, 67 Kan. 227, 
72 P. 842; Sykes v. Citizens’ Nat. Bank, 69 Kan. 134, 76 P. 393; Id., 
78 Kan. 688, 98 P. 206, 19 L. R. A. (N. 8.) 665; Rossville State Bank 
v. Heslet, 84 Kan. 315, 113 P. 1052, 33 L. R. A. (N. S.) 738; Nelson 
v. Southworth, 93 Kan. 532, 537, 144 P. 835; Central Nat. Bank v. 
Engler, 112 Kan. 708, 212 P. 656; Cambridge State Bank v. Dwyer, 
131 Kan. 148, 289 P. 423. 
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Appellee cites Songer v. Peterson, Bank Commissioner, 114 Kan. 
900, 220 P. 1060, and Merchants’ Reserve State Bank v. Peterson, Bank 
Commissioner, 117 Kan. 186, 230 P. 1056. These cases involve cer- 
tificates of deposit issued by banks, which certificates provide that 
they might be paid on any one of two or more definite future dates. 
We have no such instrument here. Cases are cited from other juris- 
dictions, but the clauses in the notes there under consideration differed 
materially from the one before us. 

The parties seem to agree that the sole question of the indorser’s 
liability was the negotiability of the note. 

The judgment of the court below is reversed, with directions to 
enter judgment for appellant. 


BANK NOT LIABLE FOR WRONGFUL LOAN 
MADE BY TRUSTEE 


Ryan v. Scovill, Supreme Court of Kansas, 37 Pac. Rep. (2d) 1007 


Syllabus by the Court 


1. The defendant bank had a cashier who prepared a note for a 
customer who made a loan, which was signed by one of her friends. 
The fund from which the money loaned was derived was placed in 
the customer’s hands as trustee. It had been placed there subject to 
the order of the court. The trustee made the loan without permission 
of the court, and there was a loss on the loan. The beneficiary of the 
trust fund brought an action against the bank to recover the loss. 
Held, on examination of the evidence, that the bank had no knowledge 
that the fund could not be disposed of without the permission of the 
court, and did not know the trustee was bound by that limitation, 
and was not liable. 

2. The bank was not chargeable with notice of facts which came 
to the knowledge of the cashier while acting in the capacity of an indi- 
vidual or in a private transaction which was beyond the range of his 
official duties. 


Action by Dora Scovill Ryan and others against Addie Scovill, 
Freeport State Bank, and others. From an adverse judgment, the 
Freeport State Bank appeals. 

Adverse findings and verdict set aside, with directions to enter 
judgment for the Freeport State Bank. 

Donald Muir, of Anthony, for appellants. 

Harry B. Davis, of Anthony, for appellees. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1016. 
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JOHNSTON, C. J.—Addie Scovill and Fred Scovill were husband 
and wife until January 19, 1933, and at that time a divorce was 
granted to Mrs. Scovill, who was also awarded the custody of the 
children and a division of the property owned by them was made. 

Among other things the decree contained this provision: ‘‘That 
the property rights of said persons be disposed of as follows: That 
the receiver herein collect the assets of said estate in money, that are 
not already collected, except the liberty bonds and war savings 
stamps; that said liberty bonds of the value of Fifteen Hundred 
Dollars and said war savings stamps of the par value of One Hundred 
Dollars are ordered to be placed in the hands of said plaintiff as 
trustee for said minor children, which trustee shall hold the same 
subject to the further order of this court and said trustee shall 
execute a bond in the sum of Sixteen Hundred Dollars conditioned 
that she will faithfully perform said trust and hold said bonds sub- 
ject to the further order of said court, in trust for said children.”’ 

It will be observed that. she was appointed trustee for the minor 
children and given control of the $1,500 Liberty bonds, together with 
$100 of war savings stamps, which she agreed to hold for the minor 
children subject to the further order of the court. The bond was 
conditioned that she would faithfully perform the trust and hold the 
bonds subject to the further order of the court in trust for the 
children. <A. J. Hilliard had been acting as receiver in the divorce 
action and he was also the cashier of the Freeport State Bank. 

It was alleged that the only interest Addie Scovill had in and to 
the fund was as trustee for the plaintiffs herein. It is alleged that 
the Freeport State Bank, through its cashier, Hilliard, had good 
reason to know that the Liberty bonds and stamps were converted 
into cash by the defendant Freeport State Bank, through its cashier, 
and the proceeds derived therefrom were converted to the use and 
benefit of the defendants, the Burtons. All this was done without 
first obtaining from the district court of Corper county an order 
therefor, or even making a request or application for such an order, 
and it was a breach of the trust undertaken by Mrs. Scovill. That 
the plaintiffs did not know or learn of the fraud perpetrated upon 
them or either of them by the act of the defendant, the Burtons, and 
the bank, as aforesaid, until the first day of April, 1933, wherefore 
they demanded judgment against the defendants. A verdict returned 
by the jury was for Martha Scovill and against the defendants Addie 
Scovill and the Freeport State Bank, for $1,353.60. An appeal was 
taken by the Freeport State Bank, and it is insisted that said bank 
is under no liability for the wrongful loss of the money and is not 
accountable for it. 

The bond for the trustee was signed by Grant Burton who was 
a brother-in-law of the trustee, Mrs. Addie Scovill. She left the 
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Liberty bonds and savings stamps in the Freeport State Bank, of which 
Hilliard was in charge, and who had been the receiver in the divorce 
action. Orvill Burton came to see her and sought to borrow the 
money in the trust fund. He also applied for $1,500 of her own 
money. The loan was made to her sister’s son, and she had asked 
Hilliard about the loan, and he said Orvill was honest and recom- 
mended the loan. She obtained the advice of a lawyer, E. C. Wilcox, 
who stated that he thought Orvill was all right. 

The loan was made by the trustee to her sister’s son, and it was 
probable that she was easily satisfied with the recommendations of 
the borrower and may not have known that she was required to ask 
the court for authority to dispose of the bonds. They were accepted 
and held by the trustee subject to the further order of the court, and 
she disposed of them contrary to and in violation of the order. The 
money was loaned at 6 per cent. interest to her nephew, and interest 
was paid for some time without question. He was probably not aware 
of the limitation that it was subject to the order of the court. It 
appeared that the bonds were disposed of in 1921, and this action was 
not brought until June, 1933. When the court learned the bonds 
had been sold in violation of the trust, the court could have removed 
the trustee and appointed another, but it was not brought to the 
attention of the court, although about twelve years had elapsed since 
the diversion of the fund was made, and one of the children had 
grown up and was married, and the younger one was about twenty 
years of age. Then the children learned of the facts and an attempt 
was made to fasten liability on some responsible party, and suit was 
brought, not against the estate of Hilliard, who had previously died, 
nor upon the bond, but against the bank which was not a party to 
any of the proceedings. 

So far as Hilliard was concerned, he would not be liable for the 
funds unless he was acquainted with the facts and conspired with 
the trustee to violate the trust, by wrongfully disposing of the bonds. 
The record does not show that he was active in the transaction or did 
more than prepare the note signed by Burton, suggest the loan pro- 
viding higher interest could be procured, and in telling her that 
Orvill Burton was looking for a loan. He did not discuss the ques- 
tions involved here, but advised her, as did the lawyer, Wilcox, who 
recommended Burton. To hold responsible outside or third parties 
who suggest that signers are good and responsible without signing the 
instruments would open up a new chapter in the responsibility of 
those who merely express a passing opinion. 

The bank, it appears, had no knowledge of the situation of the 
parties unless it was imparted to it by the cashier. The cashier had 
been the receiver in the divorce proceeding and was not then acting 
for the bank. He was acting for an individual, for himself, and not 
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for the bank. It appears that the trustee deposited the money in 
the bank and it was there for a short time. It did not devolve on 
the bank to search out the questions of where the money had been 
derived or of equities that might attach to it, unless it was so in- 
dicated in the deposit. It has been held that notice to or acquired 
by the president of a bank while acting for himself in his own 
separate undertaking is not imputable to the corporation, and it will 
not be bound by the knowledge of the acts of its officers under such 
circumstances. Bank v. Skinner, 10 Kan. App. 517, 62 P. 705. The 
question was involved in Wickersham v. Chicago Zine Co., 18 Kan. 
481, 486, 26 Am. Rep. 784, and the court in deciding it said: ‘‘The 
general rule is based upon the principle, that, as it is the duty of 
the agent to act upon the notice for his principal, or to communicate 
the information to his principal in the proper discharge of his trust 
as such agent, notice to the agent is likewise legal notice to his prin- 
cipal. This rule applies to the agents and officers of corporations, as 
well as others. This general rule has no application however to a 
case in which the one party does not act as agent, but avowedly for 
himself, and adversely to the interests of the other. In other words, 
neither the acts nor knowledge of an officer of a corporation will 
bind it in a matter in which the officer acts for himself, and deals 
with the corporation as if he had no official relations with it’’—citing 
cases. See, also, 1 Agency, §§ 277-282, A. L. I. 

There was no proof of the knowledge of the violation of the trust 
being brought to the bank unless it came to it through the knowledge 
of the same fact to Hilliard if he knew of it. He was not shown to 
have been in the courtroom when the judgment was entered, nor was 
it shown that it had come to his attention afterwards. There was 
nothing in the deposits indicating the source of them or the limita- 
tions upon them. Although Hilliard prepared the note which Burton 
signed, he was then acting for the trustee, and it seems that even 
she had not seen the order of the court imposing the limitation. 
Burton had not seen it nor heard about it, and, if the principal actors 
in the transaction were not informed on the subject, we cannot be 
surprised that Hilliard did not know of it. Besides the bank is one 
notch further away and must have gotten its information through 
Hilliard, whom the proof fails to show was aware of the fact. 

In Dillaway v. Butler, 135 Mass. 479, it was decided: ‘‘A., to 
whom B. was indebted, advised C. to lend money to B. on the se- 
curity of a mortgage of personal property, and acted as C.’s agent 
in completing the transaction. With the money thus obtained B. 
paid A. the debt which he owed him. Both A. and B. acted in fraud 
of the Gen. Sts. c. 118, §§ 89, 91; but C. had no knowledge of the 
fraud. Held, that the knowledge of A. was not in law imputable 
to C.”’ 

In Casco National Bank v. Clark, 139 N. Y. 307, 34 N. E. 908, 
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36 Am. St. Rep. 705, it was held that, if a director of a bank which 
discounted a note happened to be a director of a corporation, payee 
of the note, it is not sufficient to charge the bank with knowledge of 
equities between the parties. 

See, also, Aycock Bros. v. First Nat’l Bank of Dotham, 54 Fla. 
604, 45 So. 501; Fairfield Savings Bank v. Chase, 72 Me. 226, 39 
Am. Rep. 319; Gregmoore Orchard Co. v. Gilmour, 159 Mo. App. 
204, 140 S. W. 763; 7 R. C. L. p. 654. 

The application of the rule sustained by the authorities overthrows 
the findings and verdict against the Freeport State Bank. It only 
has appealed, but the trustee against whom the judgment went is not 
complaining and has not appealed. 

The testimony does not connect the bank with the transaction in 
any way that would make it responsible for the wrong and loss. It 
was not shown to have had knowledge through Hilliard or any of 
its officers and in fact it was not shown that Hilliard was acquainted 
with the facts, and, if he knew of the transaction, he was not think- 
ing of it in connection with anything he did with reference to the 
loss. 

The adverse findings and verdict will be set aside, with the direc- 
tion to enter judgment in favor of the Freeport State Bank. 


BANK ACTING AS INVESTMENT AGENT 


Martin County Bank v. Hoffman, Appellate Court of Indiana, 192 
N. E. 840 


A bank which ignores a customer’s instructions to purchase 
government bonds for him and, instead, purchases other securities 
which decrease in value will be liable to the customer for his loss. 


Suit by William Me. Hoffman against the Martin County Bank 
and another. From a judgment in favor of the plaintiff, the defendant 
named appeals. 

Judgment affirmed. 

Fabius Gwin, of Shoals, and Allen, Hastings & Allen, of Washing- 
ton, Ind., for appellant. 

Frank E. Gilkison, of Shoals, for appellee. 


DUDINE, P. J.—Appellee filed suit against appellant and Edgar 
Witcher, appellant’s cashier, to recover for money which appellee al- 
leged that he deposited in appellant bank. 

The complaint was in three paragraphs. The first paragraph al- 
leged the deposit of the money, a demand therefor, and a refusal to 
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give the money to appellee. The second paragraph alleged unlawful 
conversion of the money by appellant and its cashier. The third para- 
graph was drawn on the theory of money had and received. 

Appellant filed an answer in two paragraphs. The first was a gen- 
eral denial. The second admitted the deposit of appellee’s money, but 
alleged that during the time when said deposits were made appellant 
sold appellee certain securities and the purchase price was charged 
against appellee’s deposit; that appellee had collected partial pay- 
ments of principal and interest on said securities, ‘‘thereby ratifying 
and confirming’’ the purchase thereof; and that appellant had fully 
accounted to appellee for all moneys so deposited. 

The cause was tried by a jury which rendered a verdict in favor 
of appellee and against appellant in the sum of $1,549.12, but found 
that appellee should recover nothing from appellant’s cashier. Judg- 
ment was rendered on the verdict. 

Appellant duly filed a motion for new trial which was overruled, 
whereupon appellant perfected this appeal assigning the court’s ruling 
on said motion as the sole error relied upon for reversal. 

The only causes for new trial assigned in the motion therefor, 
which alleged causes are supported by points, propositions, and au- 
thorities in appellant’s brief, are that the judgment is (1) not sus- 
tained by sufficient evidence, (2) contrary to law. 

There is evidence in the record which shows that appellee was 
eighty-one years old, that he knew appellant’s cashier for forty years 
and did business with appellant ‘‘off and on’’ for many years. That 
his occupation had been ‘‘plumbing repairs, running engines, and 
janitor work,’’ that he had confidence in appellant and its cashier, that 
he asked the cashier for government bonds, that he thought the cashier 
had purchased government bonds until about four years later, when 
the cashier informed appellee that he had not bought government bonds 
for him, but had bought other securities for him, which had decreased 
in value. The bank had held the bonds for safe-keeping. 

Appellant contends that the evidence clearly proved the allegations 
of its second paragraph of answer, and therefore the verdict is not 
sustained by sufficient evidence, and is contrary to law. 

A general verdict for the plaintiff is in legal effect a finding by the 
jury against the defendant on the defendant’s answers to the com- 
plaint. We have read the evidence in the instant case, and find that 
it is conflicting as to the facts alleged in appellant’s sceond paragraph 
of answer and that there is some evidence in the record which sup- 
ports the jury’s finding against appellant on its second paragraph of 
answer; that being true, this court will not set aside such finding on 
account of the insufficiency of the evidence to sustain the verdict. 

Appellant calls our attention to evidence which shows that appellee 
collected payments of principal and interest on said securities, and 
contends this proves a ratification of the purchase thereof. 
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Our response to said contention is that there is also evidence in the 
record which clearly shows that the bank invested appellee’s money in 
securities, collected payments of principal and interest thereon, and 
reinvested his moneys in securities from time to time for several years 
including the collection of principal and interest referred to by ap- 
pellant—all without consulting appellee, and without his knowledge— 
and that appellee did not collect any payments of principal or interest 
on said securities. 'The evidence last referred to is amply sufficient to 
sustain a finding that appellee did not ratify the purchase of the se- 
curities by collecting and accepting payments of principal and interest 
on them. The jury having rendered a verdict for appellee must have 
found that appellee did not ratify the purchase of said securities. 

We hold that the evidence is sufficient to sustain the verdict on the 
theory of conversion alleged in the second paragraph of complaint, and 
that the verdict is not contrary to law. No reversible error having 
been shown, the judgment is affirmed. 


WITHDRAWAL OF SECURED DEPOSIT PRIOR 
TO BANK’S INSOLVENCY 


Nelson v. Lewis, United States Circuit Court of Appeals, 73 Fed. Rep. 
(2a) 521 


The defendants deposited a large sum of money in a national 
bank, the deposit being secured by a pledge of securities belonging 
to the bank. Upon learning that a national bank has no power to 
pledge its assets to secure a private deposit (12 U. S.-Code, § 90), 
the defendants made a demand for the deposit. The bank, not hav- 
ing enough cash for that purpose, gave the defendants a draft for 
$15,000, which was collected, and also gave the defendants secu- 
rities of the value of more than $28,000, representing the balance. 
The bank failed shortly afterwards. In this action by the receiver 
to recover the amount withdrawn by the defendants it was held 
that the transaction was not invalid as being in consummation of 
an illegal pledge contract. 

It was also held that the payment by the bank was not an illegal 
preference. Accordingly, the receiver was not allowed to recover. 


Suit by Edwin M. Nelson, as receiver of the First National Bank 
of Macedon, N. Y., against Robert Lewis and another to recover moneys 
withdrawn from the bank now in receivership and securities exchanged 
for deposits in the bank. From a decree for plaintiff, defendants ap- 
peal. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§160, 362. 
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Reversed. 

Sutherland & Sutherland, of Rochester, N. Y. (Arthur E. Suther- 
land, of Rochester, N. Y., of counsel), for appellants. 

Charles Platt Williams, of Lyons, N. Y., for appellee. 


MANTON, C. J.—This suit was brought by the receiver of the First 
National Bank of Macedon, N. Y., to recover money withdrawn by the 
appellants from that bank on July 3, 1929, October 16, 1930, December 
19, 1930, and April 1, 1931, and to require the return of bonds and 
securities transferred to the appellants on April 3, 1931. Appellants, 
by an agreement of December 31, 1928, deposited $61,886 with the 
bank, and the bank gave a pledge of certain securities owned by it 
as a guaranty against loss. These securities were placed in a custodial 
account with the Central-Hanover Bank in New York City. That 
bank recognized and subscribed to the pledge made for the appellants’ 
benefit. For convenience, Robert Lewis may be considered as the sole 
appellant. Robert Lewis became a stockholder and depositor of the 
bank in 1927, and was elected a director in January, 1928, resigning 
as director in July, 1929. 

It is now definitely settled that this pledge of securities on De- 
cember 31, 1928, was ultra vires and void. Texas & Pacific Ry. Co. 
v. Pottorff, 291 U. S. 245, 54 S. Ct. 416, 417, 78 L. Ed. 777. 

The bank was closed by order of the Comptroller of the Currency 
on April 8, 1931, and appellee was appointed receiver. 

On March 26, 1931, the appellant Robert Lewis was advised of a 
decision of a federal court to the effect that an agreement with a bank 
such as was here made for the pledge of securities as collateral was 
illegal. Smith v. B. & O. R. Co. (D. C.) 48 F.(2d) 861, affirmed 56 
F.(2d) 799 (C. C. A. 3). On April 1, 1931, he advised the cashier 
of the bank that he would not carry his account any longer, and with- 
drew $15,000, being given a draft on a New York bank which was 
paid in due course. The balance was $28,690.84. The cashier then 
stated that the bank did not have sufficient cash on hand to pay the 
entire amount as the farmers’ deposits were small at this spring season, 
and asked Lewis to take securities of the bank in place of cash. He 
agreed to consider it. He returned to the bank on April 3, 1931, at 
which time certain of the bank’s securities were transferred to him 
in exchange for his bank deposit, at the bank’s book values, which were 
slightly above the then market value. Lewis gave to the bank his 
check for $274.16, which was the excess above the amount of his de- 
posit in the bank. Lewis released all claims upon the securities in the 
custodial account of the Central-Hanover Bank. The price thus paid 
for the securities received by him exceeded the market price by $1,855. 

The capital stock of the bank was $25,000. Its published statement 
on April 1, 1931, showed a solvent condition as of March 25, 1931. 
After the bank closed it was found that the cashier had embezzled 
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$32,000. The receiver has paid 52 per cent. in dividends to depositors, 
and there remain assets still to be liquidated. At the trial no claim 
was made for a return of the deposits withdrawn prior to April 1, 
1931, as prayed for in the complaint, but a money judgment was 
granted for $15,000, the amount of the withdrawal on April 1, 1931, 
and for $28,690.84, the amount given for the securities exchanged on 
April 3, 1931. There is no finding that the appellants knew the bank 
was insolvent before it closed. Lewis denied knowledge of the bank’s 
insolvency. 

Tue court below held that the contract of pledge of the securities 
was ultra vires, illegal, and void, and that therefore the payment to 
the appellants was ‘‘in consummation of such illegal contract,’’ as 
was also the transfer of the securities on April 3, 1931. ‘The appel- 
lants do not contest the illegality of the pledge pursuant to the agree- 
ment of December 31, 1928. As said in Texas & P. R. Co. v. Pottoroff, 
supra: ‘‘National banks lack power to pledge their assets to secure a 
private deposit. The measure of their powers is the statutory grant; 
and powers not conferred by Congress are denied.’’ 

But it is also said by the appellee that section 52 of the National 
Banking Act, 13 Stat. 115 (Rev. Stat. § 5242, 12 U. S. Code § 91 [12 
USCA § 91]) which provides that ‘‘all payments of money to either 
[shareholders or creditors], made after the commission of an act of in- 
solvency, or in contemplation thereof, . . . with a view to the prefer- 
ence of one creditor to another, . . . shall be utterly null and void,’’ 
makes the transactions here involved an illegal preference and hence 
void. The conclusions of fact and law of the court below are on the 
theory that the payments here made were in ‘‘consummation of an 
illegal contract,’’ and also gave the appellants an illegal preference. 
We have examined the record to ascertain whether an unlawful prefer- 
ence was granted by such payments. 

The appellee contends that, since the bank did not have enough 
money on hand to pay Lewis when he demanded the return of his de- 
posit, its insolvency was thereby established. Erhard v. Boone State 
Bank, 65 F.(2d) 48, 53 (C. C. A. 8), is cited as an authority therefor. 
That case did not so hold. It dealt with the Iowa rule that a bank 
is ‘‘insolvent’’ when unable to pay its depositors or creditors in the 
ordinary course of business. Section 91 deals with payments made 
‘‘in contemplation’’ of an act of insolvency with a view to a preference. 
In Roberts v. Hill (C. C.) 24 F. 571, 573, the courts said: ‘‘A bank 
is in contemplation of insolvency when the fact becomes reasonably 
apparent to its officers that the concern will presently be unable to 
meet its obligations.’’ It said further that merely because the officers 
hope that an act of insolvency will not happen is immaterial if they 
have grounds for believing it to be probable. ‘‘An intent to give a 
preference is presumed when a payment is made to a creditor by a 
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debtor who knows his own solvency. . . . A preference is the nautral 
and probable consequence under such conditions. . . . It is not neces- 
sary, in order to invalidate the transfer, that the party to whom it is 
made knows of or contemplates the insolvency of the bank.’’ 

In the same case Wheeler, J., said: ‘‘Insolvency is not enough; the 
statute does not make transfers after insolvency void.’’ 

If the financial condition of a bank is such that an actual act of 
insolvency is imminent, and the officers of the bank know or ought 
to know this condition, a payment to a creditor or depositor is void 
if not made in the ordinary course of business; an intent to prefer 
is presumed under such conditions, and as a rule the creditor and de- 
positor need not know of the imminency of the act of insolvency. Na- 
tional Security Bank v. Butler, 129 U. S. 223, 9 S. Ct. 281, 32 L. Ed. 
682; Federal Reserve Bank of Kansas City v. Omaha Nat. Bank 
(C. C. A.) 45 F.(2d) 511; Parks v. Knapp, 29 F.(2d) 547 (C. C. A. 
3); American Surety Co. of N. Y. v. Jackson, 24 F.(2d) 768 (C. C. 
A. 9) ; Brill v. McInnes, 14 F.(2d) 306 (C. C. A. 8). But in McDonald 
v. Chemical Nat. Bank, 174 U. S. 610, 19 S. Ct. 787, 790, 43 L. Ed. 
1106, it was held that an intent to prefer in contemplation of insolvency 
may not be presumed merely because the bank was insolvent and this 
fact was known to the officers. ‘‘It is matter of common knowledge 
that banks and other corporations continue, in many instances, to do 
their regular and ordinary business for long periods, though in a con- 
dition of actual insolvency. . . . It cannot surely be said that all pay- 
ments made in the due course of business in such cases are to be deemed 
to be made in contemplation of insolvency, or with a view to prefer 
one creditor to another. There is often the hope that, if only the 
credit of a bank can be kept up by continuing its ordinary business, 
and by avoiding any act of insolvency, affairs may take a favorable 
turn, and thus suspension of payments and of business be avoided.”’ 
See Hayden v. Chemical Nat. Bank (C. C.) 80 F. 587. And Rucker 
v. Kokrda, 68 F.(2d) 73, 75 (C. C. A. 10), limits the cases referred to 
above to situations where a depositor’s check has been dishonored and 
he accepts a transfer of a mortgage or other securities for his deposit. 
There it was said: ‘‘Such a transaction could only occur after the 
depositor had been denied the cash, which is in itself an act of in- 
solvency.’’ It was there held that a receiver is not entited to recover 
money withdrawn by a depositor from a bank open for business even 
though the bank was insolvent to the knowledge of its officers. See, 
also, Sioux Falls Trust & Savings Bank v. Homer W. Johnson Co. 
(D. C.) 20 F.(2d) 693. 

The payments here concerned were of both cash and securities. 
They must be dealt with separately. 

A mere preponderance of liabilities over assets does not make a 

payment under such conditions void as constituting a preference. There 
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must be a present inability to meet the debts of the bank as they ma- 
ture. ‘While the bank was insolvent in the sense that its assets did 
not equal its liabilities, the question is presented as to whether it could 
meet its obligations as they matured. The only evidence tending to 
support a claim that it could not do so is the fact that there was no 
material change in the bank’s condition between April 1, 1931, and 
April 8, 1931, the date when the Comptroller of the Currency closed 
the bank because of its insolvency. Another fact, although not-so im- 
portant, since it was a small bank, is that on April 1, i884, the cashier 
did not have $15,000 cash on hand to pay the defendant and again, 
on April 3, 1931, he did not have enough v«sl orv-hand‘to equal: the 
balance of appellant’s deposit. But it did have other assets,.and gave 
other securities as suggested by its cashier. The bank was open daily 
for business when these payments were made, and remained so open 
up to April 8th, and nothing otherwise indicated that it could not 
meet its obligations as they matured. 

Even assuming that the bank was insolvent on the date of the 
withdrawals, was this fact known to the officers? The cashier, an 
embezzler of its funds, might have known it, but the appellee has shown 
no facts which indicate such knowledge on the part of the other officers, 
and appellee relies upon a presumption that the officers knew. The 
cases where illegal preferences have been held to have been made show 
either actual knowledge of insolvency on the part of the officers (Amer- 
ican Surety Co. v. Jackson, supra; Nat. Security Bank v. Butler, 
supra), or that the officers could not help but know because of the assets 
being greatly below the liabilities (Brill v. McInnes, supra; Roberts 
v. Hill, supra; Parks v. Knapp, supra). None of the cases hold that 
there is a presumption of knowledge of insolvency. McDonald v. 
Chemical Nat. Bank, supra, held that an intent to prefer cannot be 
presumed merely from the fact that the bank is actually insolvent and 
that such condition is known to the officers. 

‘‘Ordinary course of business’? means the taking of deposits and 
the paying of withdrawals in the customary manner. There was noth- 
ing not usual or not ordinary about appellant’s request to withdraw 
his deposit. In the recent case of Rucker v. Kokrda, 68 F.(2d) 73, 
75 (C. C. A. 10), a depositor withdrew his deposit partly in cash and 
partly by draft the day before the bank closed. The court there said: 
‘‘There would be little confidence left in our national banks if a de- 
positor knew that even if he got his money out before the bank closed, 
he might be harried with later suits to redeposit it.’ It was held the 
payment could not be recovered. So here the appellant was paid 
$15,000 in the ‘‘ordinary course of business,’’ and such payment cannot 
be recovered by the appellee. 

The sale of securities on April 3, 1931, rests upon the same condi- 
tions. .The appellants say it constituted a purchase of the securities, 
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the consideration being the closing of the account, or the canceling 
of the indebtedness of the bank to them. Whether or not the transac- 
tion constituted a purchase, what occurred on April 3 was in further- 
ance of the desire of the appellant to close his account. If appellant 
was willing to take securities in place of cash, which cash he could 
have had if he had desired to make the bank sell its securities below 
their book value, he should not now be obliged to refund their value, 
especially since no knowledge of insolvency is shown, and since, in any 
case, the payment was received in the ordinary course of business. 
The. rules announced in McDonald v. Chemical National Bank and 
Rucker v. Kokrda, supra, apply to this tranaction. There had been 
no default in any matured obligation by the bank and the transaction 
was in the ordinary. course of business. If the defendant had insisted 
upon eash rather than favor the bank by accepting securities, the rule 
of the Rucker v. Kokrda and McDonald v. Chemical National Bank 
Cases, supra, would apply. On this record there was no illegal prefer- 
ence granted in the transactions of April 1 and April 3, 1931. 

The withdrawals of April 1 and April 3, 1931, were not in any 
manner in consummation of the contract or pledge of December 31, 
1928. 

Decree reversed. 


DEPOSITOR NOT ENTITLED TO PREFERENCE 
BECAUSE PAYMENT WRONGFULLY 
WITHHELD 


Jacobson v. Slaughter, Court of Chancery of New Jersey, 175 Atl. Rep. | 
278 


A savings account depositor gave the account to her son, deliver- 
ing to the son the pass book and a check for the amount of the de- 
posit. The bank refused to pay the check because it mistakingly 
believed that the signature was not correct. A course of correspond- 
ence ensued and it was still pending at the end of six weeks at 
which time the bank closed. It was held that these facts did not 
create a trust in favor of the son or make him a preferred creditor. 


Syllabus by the Court 


1. Relationship between a depositor and a bank is that of creditor 
and debtor. 

2. Mere refusal to repay a deposit does not create a trust fund to 
the amount of the deposit. 


me NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §142. 
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3. Upon failure of the bank, the assignee of the depositor is not 
entitled to payment in full in preference to general creditors of the 
bank. 


Suit by Harry Jacobson against Lawrence A. Slaughter, receiver of 
the Atlantic City National Bank. 

Bill dismissed. 

H. H. Snedeker, of East Orange, for complainant. 

Bourgeois & Coulomb, of Atlantic City, for defendant. 


LEWIS, V. C.—There is a suit against a receiver of a national 
bank in which it is sought to impress a trust on moneys deposited in a 
time account in the bank in the name of Annie C. Jacobson. Annie 
C. Jacobson, the mother of complainant, on the 28th day of November, 
1932, had an account in the savings department of the bank amount- 
ing to $4,560.34. She was sick at the time from an illness from which 
she died on the 6th day of December. On the 28th day of November 
she turned over her bank book, showing the sum on deposit, to her 
son, the complainant. He presented the book at the bank and asked 
for the money. He was informed that two weeks’ notice of withdrawal 
was necessary and that he must present a check signed by the depositor. 
An employe of the bank made out a check to his order for the amount 
of the deposit less 2 cents for check tax, and complainant took it home 
and had it signed by his mother. The check was dated December 12, 
1932. On that date check and bank book were presented at the bank 
and payment was refused on the ground that the signature was not 
satisfactory. On the 14th, learning that the check had not been paid, 
complainant went to the bank to investigate. He offered to produce 
witnesses to show that the signature was actually that of his mother. 
A considerable course of correspondence ensued regarding the payment 
of the amount, and it was still pending without payment having been 
made when the bank went into the hands of a receiver in the end of 
January, 1933. There seems to be no question but that the check was 
actually signed by the mother and that she turned over the passbook to 
the son and delivered the book to him with the intent of giving the 
amount of the deposit to him. 

The sole question is as to whether complainant is a general creditor 
of the bank and entitled only to share pro rata in any distribution 
made by the receiver, or whether, as contended by the complainant, 
the amount of the deposit is a trust fund in the hands of the receiver 
for the benefit of complainant, which must be paid in full to com- 
plainant before any distribution is made to the general creditors of 
the bank. 

It is the contention of the complainant that the bank wrongfully 
withheld from him the amount of the deposit and that thereupon the 
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amount of the deposit became a trust fund in the hands of the bank 
for his benefit. If this be so, it would be the duty of the receiver to 
carry out the terms of the trust and make payment in full to the com- 
plainant. I do not consider, however, that there was any trust fund of 
which complainant was the beneficiary. 

When Mrs. Jacobson made her deposit in the bank, the relationship 
between her and the bank was merely that of debtor and creditor. As 
is well known, banks never keep the specific money deposited, but 
mingle it with their other funds and make loans and investments from 
the total fund in their possession. The engagement of the bank with 
a depositor is to pay any or all of the sum deposited on demand, or, 
as is usual with time or savings accounts, on the terms and conditions 
fixed by the contract under which the deposit is made. Breach of this 
agreement by failure to pay does not create a trust fund of the amount 
ef the sum withheld, but is a mere breach of contract. When Mrs. 
Jacobson transferred her deposit to complainant, all she did was to 
assign to him her rights. I cannot see that he had any greater rights 
than she would have had. There certainly was no trust fund, that is, 
there was no specific res on which a trust could be impressed up to the 
time of the failure to pay the money, and I cannot find that the mere 
refusal to pay will create any different status. 

The relations between Mrs. Jacobson and the bank were that of 
debtor and creditor. Blakey v. Brinson, 286 U. S. 254, 52 S. Ct. 516, 
517, 76 L. Ed. 1089, 82 A. L. R. 1288. Here the court says: ‘‘The re- 
lationship established between the bank and respondent by his sav- 
ings account was, from its inception, that of debtor and creditor, and 
the credit balance of $1,961.31 in respondent’s account on October 14 
represented the amount of the bank’s indebtedness to him.’’ 

This relationship was not altered by the act of the bank in failing 
to pay the deposit. In the case of Fagan v. Whidden, 57 F.(2d) 631, 
632, the Circuit Court of Appeals held that the withholding of funds 
of a depositor on the false statement that there were no funds on de- 
posit did not alter the status of the account from a general to a special 
deposit, and that therefore no trust relationship was created as to the 
deposit. ‘The court says: ‘‘So situated, it was incumbent upon ap- 
pellees, claiming a preference right upon the funds of the bank on 
the ground that the bank held them in trust for the deceased as his 
funds, to show the title of deceased to those funds. All that has been 
shown here is that the deceased loaned money to the bank on a savings 
account. Not only has no agreement changing the status of the account 
from a general to a special deposit been shown, but the testimony pre- 
vents the finding that appellees and the bank arrived at such an agree- 
ment as to it, for it shows that its very existence was, by denial, con- 
cealed from appellees. The fact of this deceit cannot change appellees 
from creditors of the bank to owners of its funds. The bank stands 





THE BANKING LAW JOURNAL 155 


as to them just as it does to its other creditors, their debtor, not their 
trustee. Cunningham v. Brown, 265 U. S. 1, 44 8S. Ct. 424, 68 L. Ed. 
873.’ 

Even if there were a trust as to the deposit of Mrs. Jacobson created 
by a refusal to pay the amount to complainant, even assuming that 
under the circumstances the bank had no right to withhold payment, 
the complainant cannot obtain payment in preference to other creditors 
of the bank; since the particular sum cannot be identified and there 
was no augmentation because of the transaction, as the assets of the 
bank were not increased by reason thereof. Acuntius v. Steneck Trust 
Company, 111 N. J. Eq. 81, 161 A. 347. Prudden & Co., Inc., v. First 
National Bank of Secaucus, 115 N. J. Eq. 365, at page 368, 170 A. 
860, 861. Here the court says: ‘‘The defendant’s assets were neither 
lessened nor augmented by the transaction, and the money which de- 
fendant held in trust for complainant, through a bookkeeping entry, 
was mingled with other bank funds, and cannot be identified or traced. 
Acuntius v. Steneck Trust Co., 111 N. J. Eq. 81, 161 A. 349.’’ 

Connolly v. Lang (C. C. A.) 68 F.(2d) 199, 201, here the court 
says: ‘‘In order to establish a trust relationship between the Bank 
and appellee with respect to the $8,500, it was incumbent upon her 
to establish the fact that the assets of the Bank were augmented to 
that extent by her transaction on June 22, 1932, and this we think 
has not been done.’’ 

The facts proven in this case do not establish complainant as any- 
thing more than a general creditor of the bank, and the bill must ac- 
cordingly be dismissed. 


CONSOLIDATION OF NATIONAL BANKS— 
LIABILITY OF STOCKHOLDER 


Hiatt v. Peddy, United States Circuit Court of Appeals, 73 Fed. 
Rep. (2d) 235 


A stockholder who is opposed to the consolidation of his bank 
with another national bank must give notice within 20 days after 
the approval of the consolidation by the Comptroller (12 U. S. 
Code, § 33), in which event he will be entitled to receive the value 
of his shares. His mere failure to call for shares of the new bank 
will not prevent him from becoming a stockholder therein and, upon 
the failure of the new bank, he will be liable to assessment as a 
stockholder. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Bdition) §1350. 





156 THE BANKING LAW JOURNAL 


Suit by W. S. Hiatt, receiver of the Dawson-City National Bank, 
against J. W. Peddy, in which, on defendant’s death, C. H. Peddy, 
executor of defendant’s estate, was substituted as defendant. From a 
judgment dismissing plaintiff’s petition, plaintiff appeals, and, plaintiff 
having resigned as receiver, J. B. Downs, as receiver, is substituted in 
his place. 

Reversed and remanded. 

Walter A. Harris, of Macon, Ga., and H. A. Wilkinson, of Dawson, 
Ga., for appellant. 

Chas. M. Cork, of Macon, Ga., and E. L. Smith, of Albany, Ga., 
for appellee. 


BRYAN, C. J.—This is a suit by the receiver of the Dawson-City 
National Bank to enforce an assessment of the comptroller of the cur- 
rency against J. W. Peddy, as the owner of ten shares of that bank’s 
stock. A demurrer, the principal ground of which was that the allega- 
tion of the petition was insufficient to show that Peddy was the owner 
of the stock upon which he was assessed, was sustained, and the petition 
dismissed. The receiver appeals. 

The petition seeks to show the consolidation, pursuant to 12 USCA 
§ 33, on December 29, 1931, of the Dawson National and the City 
National Banks, under the charter of the latter, and under the title 
‘*Dawson-City National Bank.’’ It alleges an agreement to consolidate 
entered into by a majority of the board of directors of each bank on 
November 18; publication of notice in a newspaper for four consecu- 
tive weeks beginning November 26 that a meeting of the stockholders 
of each bank would be held on December 29 for the purpose of determin- 
ing whether the agreement of the directors would be ratified by the 
stockholders; ratification and confirmation of the agreement by more 
than two-thirds of the stockholders of each of the two banks, and eer- 
tificate of approval of the consolidation by the comptroller of the cur- 
rency, on December 29. The agreement proposed by the directors and 
ratified by the stockholders, though not formally executed until De- 
cember 22, was alleged and shown by exhibits to have been prepared 
and approved by the directors on or before November 18. The notice 
published by the Dawson National contained a statement that this agree- 
ment was on file with it and open to inspection by its stockholders. In 
all other respects the statute, 12 USCA § 33, was strictly complied with. 
Under the plan of consolidation the stockholders of the Dawson National 
were allotted one share of the stock of the consolidated bank for each 
share of stock of the Dawson National held by them, but the par value 
was reduced from $100 to $25 per share. The petition further alleges 
that at the time of the consolidation Peddy was the owner of ten shares 
of the Dawson National stock; that a copy of the notice of the meeting 
of stockholders was mailed to and received by him more than ten days 
before that meeting; that Peddy, aithough he did not vote for or 
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against the consolidation, gave no notice to the directors of the Dawson 
National within twenty days from the date of the comptroller’s cer- 
tificate of approval that he dissented from the plan of consolidation as 
adopted and approved; and that Peddy did not receive his certificate 
of stock ‘because he did not request it.’’ The petition also alleges the 
insolvency of the Dawson-City National, an assessment by the comp- 
troller of 100 per cent. of the par value of its stock, and a demand by 
the receiver upon Peddy for payment of $25 per share upon ten shares 
of stock standing in his name. 

A shareholder who does not vote for a consolidation, which never- 
theless is effected, ‘‘may give notice to the directors of the association 
in which he is interested within twenty days from the date of the cer- 
tificate of approval of the comptroller that he dissents from the plan 
of consolidation as adopted and approved, whereupon he shall be en- 
titled to receive the value of the shares so held by him.’’ 12 USCA 
§ 33. Dissent is the only method the law provides whereby a stock- 
holder of a consolidating bank may avoid being bound by the plan of 
consolidation. All other methods of withdrawal are precluded, not in 
so many words, but by necessary implication. In re Buist’s Estate, 
297 Pa. 537, 147 A. 606; Littrell v. Craig (D. C.) 1 F. Supp. 491. 
In the plan of consolidation here alleged, Peddy was put to his election 
to dissent and take the value of his old stock or to accept for the old 
new stock of the consolidated bank. The statute cannot reasonably be 
so construed as to leave in doubt the question who are and who are not 
shareholders of a consolidated bank. It adopts the simple method of 
providing in effect that all shareholders, except those who promptly 
dissent, give their consent. 

It is immaterial that Peddy failed to call for and receive a cer- 
tificate of stock (Pacific National Bank v. Eaton, 141 U. §. 227, 11 
S. Ct. 984, 35 L. Ed. 702); or even that his name does not appear on 
the books of the consolidated bank as owner of stock (Early v. Richard- 
son, 280 U. S. 496, 50S. Ct. 176, 74 L. Ed. 575, 69 A. L. R. 658). 

The minor point is made that at the time it is alleged Peddy re- 
ceived notice of the stockholders’ meeting the agreement of the directors 
had not been formally executed by them, and hence could not have 
been on ‘file at the bank, as stated in the notice. It was sufficient that 
the proposed agreement, though unsigned, was identified by reference 
and adopted by resolution of the directors before they issued a call for 
a meeting of the stockholders. The statement in the notice that the 
agreement was on file at the bank was not required by law, and, if 
untrue, may be treated as superfluous. A notice which states the time, 
place, and object of the stockholders’ meeting contains all that the 
law requires. 

The judgment is reversed, and the cause remanded for eenes pro- 
ceedings not inconsistent with this opinion. 
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PROMISSORY NOTE, REFERRING TO OTHER 
INSTRUMENT, NON-NEGOTIABLE 


Fayetteville Building & Loan Association, Supreme Court of Appeals 
of West Virginia, 177 S. W. Rep. 532 


A promissory note, otherwise negotiable in form, but which pro- 
vides for payment in bi-weekly installments as set out in the deed 
of trust securing the note, and as described by the constitution and 
by-laws of the payee association, is non-negotiable. Such an in- 
strument does not meet the requirements of section 1 of the Uni- 
form Negotiable Instruments Act which provides that an instru- 
ment, to be negotiable, ‘‘must contain an unconditional promise or 
order to pay a sum certain in money.”’ 

A person who signs his name in blank on the back of a non- 
negotiable note before the delivery of the note may be held liable 
as maker or guarantor at the election of the holder. 


Proceeding by notice of motion for judgment by the Fayetteville 
Building & Loan Association against E. H. Crouch and others. To 
review an adverse judgment, the named defendant brings error. 

Affirmed. 

Carl C. Sanders and Clarence W. Meadows, both of Beckley, for 
plaintiff in error. 

Dillon, Mahan & White, of Fayetteville, for defendant in error 
Fayetteville Building & Loan Ass’n. 


MAXWELL, J.—The action under review on this writ of error is 
the outgrowth of a note: 


‘‘Fayetteville, W. Va., March 24th, 1930. 

‘$3,200.00 Upon demand we promise to pay to the order of Fay- 
etteville Building & Loan Association, a Corporation, without offset, 
negotiable and payable at the office of the Association in the town of 
Fayetteville, West Virginia, Three Thousand, Two Hundred and 
No/100 ($3200.00) Dollars for Value received. 

‘This note is secured by a deed of trust of even date herewith from 
the makers and by the endorsement of E. H. Crouch and is to be paid 
in bi-weekly installments as set out in the deed of trust aforesaid and 
as prescribed by the Constitution and By-Laws of the said Associa- 
tion. 

‘‘Nettie L. Weaver, 
‘“‘N. D. Weaver.’’ 


On the back of the note is the name E. H. Crouch. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§620, 865. 
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The makers of the note having become seriously in default in pay- 
ment of the bi-weekly installments, the loan association caused the 
property embraced in the deed of trust to be sold by the trustee at 
public sale June 27, 1931. The amount realized was $2,700.00 which 
was immediately credited on the note, leaving a balance, as claimed by 
the association, of $748.67. Demand was made for the payment of the 
balance November 18, 1931. Payment being refused, the note was 
protested and notice of protest given by the notary to the Weavers and 
Crouch. 

This proceeding by notice of motion for judgment was instituted 
by the payee of the note against the makers and indorser, jointly, 
January 5, 1932. The amount claimed, as of the return day of the 
notice, February 1, 1932, was $776.72. The Weavers made no appear- 
ance and judgment by default was rendered against them for the 
amount for which the suit was brought, but Crouch appeared, de- 
murred to the notice and pleaded thereto. There was no general issue 
plea by Crouch, but he did file a counter affidavit under Code, 56-2-6. 
The affidavit will be deemed tantamount to the general issue. Nichols 
v. Island Gas Co. (W. Va.) 170 S. E. 912. By the said affidavit he 
admitted a primary liability of $200.00 on the note, which amount and 
interest, at the time of the filing of the affidavit, aggregated $229.85, 
which he paid into court, but denied libaility as to the residue claimed. 
Crouch filed two special pleas, the substance whereof lies in their 
averments that at the time of his indorsement of said note, there was 
a concurrent oral agreement between him and the plaintiff that he 
should be liable only in the sum of $200.00. The trial court heard 
the case without a jury, found in favor of the plaintiff and rendered 
judgment against the indorser for the full amount of the balance 
claimed, $596.08, with interest from the date of judgment, and costs. 
Crouch was awarded writ of error. 

The notice of motion for judgment is sufficient on its face. The 
demurrer was properly overruled. 

In ascertaining the extent of the liability of the indorser, determina- 
tion must be made as to whether the note is negotiable or non-nego- 
tiable. It is in form negotiable. But do recitals in its second para- 
graph destroy its negotiability? The language employed is that the 
note ‘‘is to be paid in bi-weekly installments as set out in the deed of 
trust aforesaid and as prescribed by the Constitution and By-Laws 
of the said Association.’’ This requires reference to both the deed of 
trust and the constitution and by-laws. The obligation evidenced by 
the note is contingent upon the provisions of both of said collateral 
instruments. 

Generally, where a legal instrument makes reference to another, 
they should be considered together. 3 Ruling Case Law, page 870; 
Hull v. Angus, 60 Or. 95, 118 P. 284. It thus appears that the note in 
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suit is not a complete instrument. Reference must be made to other 
instruments to determine the exact obligation of the makers and the 
indorser and to determine the extent of the debt that may be asserted 
by the payee at any given time; also the amount of the bi-weekly pay- 
ments called for by the note, and the consequences of default. Thus 
the note becomes not an unconditional promise to pay a definite sum. 
‘‘An instrument to be negotiable . . . must contain an unconditional 
promise or order to pay a sum certain in money.’’ Code, 46-1-1. 

A reference in a note, negotiable in form, to some other paper in 
such manner as to subject the note to the terms of such paper, and 
producing uncertainty as to the amount which will be due on the note 
at any given time or as to the time or method of payment, destroys 
the negotiability of the note. 8 Corpus Juris, page 200; 3 Ruling 
Case Law, page 870; 1 Daniel on Negotiable Instruments (7th Ed.) 
page 54; Cornish v. Woolverton, 32 Mont. 456, 81 P. 4, 108 Am. St. 
Rep. 598; Brooke v. Struthers, 110 Mich. 562, 68 N. W. 272, 35 L. R. 
A. 536; Rieck v. Daigle, 17 N. D. 365, 117 N. W. 346; Verner v. White, 
214 Ala. 550, 108 So. 369; Annotations, 14 A. L. R. page 1126, 33 
A. L. R. page 1174; Cushing v. Field, 70 Me. 50, 35 Am. Rep. 293; 
Costelo v. Crowell, 127 Mass. 293, 34 Am. Rep. 367. 

So, we reach the conclusion that the note at bar is a non-negotiable 
instrument. On this basis, what is the obligation of the indorser? 

If an indorsement of a non-negotiable note is made before delivery, 
as at bar, ‘‘the law holds that the indorser is prima facie an original 
promisor or guarantor, as the payee may elect, on the legal presump- 
tion that one who indorses, at the time it is made, a note not made 
payable to him, thereby indicates an intention to bind himself for the 
payment of it in some form, and that if in such ease he has failed to 
indicate in what form he intends to bind himself it is fair to presume 
that he intended to be bound in any manner that the payee might 
elect.’’ Young v. Sehon, 53 W. Va. 127, 131, 44 S. E. 136, 138, 62 
L. R. A. 499, 97 Am. St. Rep. 970. 

In Long v. Campbell, 37 W. Va. 665, 673, 17 S. E. 197, it is held 
that makers and indorsers of a non-negotiable note may not be jointly 
sued where the payee elects to treat the indorsers as guarantors, but 
where he elects to treat them as makers, all obligors of the note may 
be sued together. In that case the right of the holder of the note to 
elect the capacity in which he will treat the indorsers, whether as 
makers or guarantors, is expressly recognized. The case of Orrick v. 
Colston, 7 Grat. (Va.) 189, 198, holds that an indorsement in blank 
of a non-negotiable note is presumed to have been made with intent to 
give strength and credit to the paper; that from the nature of the in- 
strument the indorser has not ‘‘subjected himself to the liabilities, 
or entitled himself to the privileges, which attach to the endorser of 
paper strictly commercial. And as, of the only other contracts, having 
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reference to the note on the face of the paper, which could be fairly 
predicated of the blank signature on the back, viz., an absolute and 
direct promise to pay, or a collateral guaranty, it would be just as 
fair to presume the one as the other; it would, I think, be reasonable 
further to infer, that the person so endorsing in blank intended to 
leave it in the power of the payee to elect in which of the two aspects 
would hold him bound.’’ 


‘‘Where the note is not negotiable, they [pertinent cases] would 
seem to maintain, with little diversity, that such an endorsement in 
blank, made at the time of the note, will make the endorser liable as 
an original promisor or maker of the note; and the payee may write 
a promise to pay the amount of the note, expressing it to be for value 
received, over the blank signature.’’ Powell v. Commonwealth, 11 
Grat. (Va.) 822, 827. ‘‘Where a person signs his name in blank on 
the back of a nonnegotiable note before delivery, he may be held as 
maker or guarantor, at the election of the holder, in the absence of a 
special agreement.’’ Brown v. Cook, 77 W. Va. 356, 87 S. E. 454, 
L. R. A. 1916D, 220. 


In an action against such indorser, he should be charged as maker 
or guarantor, according to the intention of the holder. Kidd v. Beck- 
ley, 64 W. Va. 80, 60 S. E. 1089. Such election was not expressly set 
forth in the notice in the action at bar, but the nature of the proceed- 
ing permits of no other deduction than that the plaintiff intended to 
proceed against the indorser on the basis of his broadest liability. A 
notice of motion for judgment is a non-technical proceeding and not 
subject to common law rules. Kelley Co. v. Phillips, 102 W. Va. 85, 
134 S. E. 469. The fact that the indorser is sued jointly with the 
makers is sufficient to show that the holder elected to treat the indorser 
as a maker. Kidd v. Beckley, supra. If the plaintiff had elected to 
proceed against the indorser as a guarantor, a separate action would 
have been necessary. Long v. Campbell, supra. 

The indorser, Crouch, having been charged with the liability of a 
maker of the note, and the court having found against him on the 
issues joined, the query arises as to the extent of his liability. On his 
plea that there was a contemporaneous oral agreement between him and 
the plaintiff that his liability should be only $200.00, the court made — 
an express finding against him. There is no proper basis on which 
we could disturb that finding of fact. 

We are of opinion that the indorser, in the status of joint maker 
of the note, is subject to exactly the same liability as the persons who 
borrowed the money and signed the note on its face. Their obligation 
was determined in accordance with the requirements of the note, the 
deed of trust, and of the constitution and by-laws of the building and 
loan association. By signing his name in blank on the back of the 
note, the indorser undertook to stand shoulder to shoulder with the 
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borrowers. His responsibility must therefore be ascertained in the 
same manner as theirs. The trial court so found. The judgment 
against Crouch was computed by deducting from the amount of the 
borrowers’ unpaid balance of the debt the amount which he had paid 
into court. We perceive no error in the result. Therefore, we affirm 
the judgment. 

Affirmed. 


TRUST HELD INVALID 


In re Kramer’s Will, New York Surrogate’s Court, 275 N. Y. Supp 550 


The New York Personal Property Law, § 11, provides that the 
absolute ownership of personal property shall not be suspended by 
a trust created by will for a longer period than two lives in being 
at the time of the testator’s death. 

A will creating a trust in favor of the testator’s two daughters 
provided that the trust should terminate five years after his death, 
that if one daughter should die before the testator the income should 
go to the surviving daughter and that if both should predecease the 
testator the trust should terminate. It was held that the trust was 
invalid under the statute mentioned above. If the will had further 
provided for the termination of the trust upon the event of the 
death of both daughters during the five year period after the testa- 
tor’s death, the trust would have been valid. 


Proceeding by Charles Kramer for the construction of the last will 
and testament of Lena Kramer, late of Kings County, deceased. 

Decree in accordance with opinion. 

Robert H. Elder, of New York City, for Charles Kramer. 

Conrad J. Ruby, of New York City, for George Kramer. 

E. A. Deutschman, of Brooklyn, for Mollie and Mildred Kramer. 

Walter Jeffrey Carlin, of New York City, special guardian for 
Eleanor Robbinovitz and others. 


WINGATE, S.—As this court has had frequent occasion to observe, 
a testator, in respect to property made subject to the trust provisions of 
his will, had two things which he might lawfully give; namely, first, 
the use of the property for not exceeding two lives in being; and, sec- 
ondly, the ultimate possessory enjoyment thereof. 

By the provisions of the fifth item of the will at bar, the present 
testatrix attempted to give these two varieties of gifts to two different 
sets of people, the former to her daughters, Mollie and Mildred, and 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1513. 
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the latter to the eleven persons named in subparagraph (c) or their 
descendants. 

The direction in the former regard was that the income ‘‘for a 
period of five (5) years, commencing with the date of my death,”’’ 
should go to Mildred and Mollie in the percentages of one-third and 
two-thirds; ‘‘it being my intention to create a five (5) year trust by 
this clause.’’ 

Were this the sole direction in respect to the income, it would 
patently be void as measured by a definite term of years and not by 
lives in being at the death of the testator. Real Property Law, § 42; 
Personal Property Law, §11; Trowbridge v. Metcalf, 5 App. Div. 
318, 321, 39 N. Y. S. 241; affirmed Trowbridge v. Trowbridge, 158 
N. Y. 682, 52 N. E. 1126; Beekman v. Bonsor, 23 N. Y. 298, 80 Am. 
Dec. 269; Rice v. Barrett, 102 N. Y. 161, 164, 6 N. E. 898; Matter of 
Hitcheock’s Will, 222 N. Y. 57, 72, 118 N. E. 220; Matter of Stulman’s 
Estate, 146 Misc. 861, 867, 263 N. Y. S. 197. 

It is the contention of the special guardian, however, that the suc- 
ceeding subparagraph saves the situation. This reads: ‘‘(c) Should 
any of my aforesaid daughters Mollie Kramer or Mildred Kramer, 
pre-decease me or die within the five (5) year period, then the income 
of the said trust fund that should have come to the daughter who died, 
shall be paid to the surviving daughter. And in the event that both 
of my aforesaid daughters, Mollie Kramer or Mildred Kramer, pre- 
decease me, then this trust shall come to an end.’’ 

The only possibilities envisioned in this subparagraph for the pur- 
pose of varying the absolute five-year term of the trust are obviously 
(a) that either, but not both, of the daughters predecease the testa- 
trix; (b) that either but not both of the daughters survive the testa- 
trix, in either of which contingencies the entire income shall be payable 
to the survivor; and (c) that both predecease the testatrix, in which 
event the trust shall end. 

No provision is, however, made for the most important contingency 
so far as the validity of the suspension of alienation is concerned; 
namely, for the termination of the trust if both daughters survive the 
testatrix but both predecease the termination of the five-year term by 
which the trust is expressly measured. 

The special guardian in effect argues that a provision should be 
read into the will to the effect that, upon the occurrence of this un- 
mentioned contingency, the trust should end, but, as the court views 
the matter, this would be making a new and better will for the testa- 
trix, which it is powerless to do. Matter of Kennedy’s Estate, 149 
Mise. 188, 189, 266 N. Y. 8. 883; Matter of Hopner’s Estate, 148 Misc. 
748, 752, 266 N. Y. S. 430, affirmed 242 App. Div. 652, 273 N. Y. S. 
370; Matter of Howells’ Estate, 145 Misc. 557, 559, 260 N. Y. S. 598; 
Matter of Shumway’s Estate, 1388 Misc. 429, 434, 246 N. Y. S. 178; 
Matter of Kirkman’s Will, 1384 Mise. 527, 529, 285 N. Y. S. 744. 
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The intent of the testatrix to suspend the power of alienation for 
an absolute term of five years is inescapable. She said so expressly 
in four different places; the only limitation on this absolute desire was 
in the event that both daughters died before she did. 

The controlling potency of this desire is further reinforced by the 
fact of her postponement of the remainder gifts, which were made 
payable ‘‘after five (5) years have elapsed after the date of my de- 
cease.’’ This in itself rendered them void for remoteness of vesting, 
in view of the fact that the ultimate takers were not definitely ascer- 
tainable. Matter of Fleishfarb’s Estate, 151 Mise. 309, 402, 271 
N. Y. S. 736, and authorities cited. 

Since, therefore, it is apparent that the continuance of the trust 
for an absolute period of five years and the vesting of the remainders 
in possession only upon the expiration thereof was the dominent in- 
tention of the testatrix, it must be determined that the primary trust 
was an infringement of the statutes pertinent in this connection. As 
the persons to whom the remainders are to pass are not definitely 
ascertainable, no acceleration may take place. Matter of Terwilligar’s 
Will, 135 Mise. 170, 183, 184, 237 N. Y. S. 390, affirmed on opinion of 
this court 230 App. Div. 763, 243 N. Y. S. 898; Matter of Mann’s Es- 
tate, 1388 Misc. 42, 46, 244 N. Y. S. 673; Matter of Wickham’s Estate, 
139 Mise. 729, 731, 249 N. Y. S. 148; Matter of Burling’s Estate, 148 
Mise. 835, 844, 266 N. Y. S. 482. It follows that the testatrix died 
intestate as to the residue of her estate (Matter of Weil’s Estate, 151 
Mise. 841, 848, 272 N. Y. S. 477 and authorities cited), and that it is 
to be distributed as intestate property. 

Enter decree on notice accordingly. 


ACTION BY INSURANCE COMPANY FOR 
MONEY PAID ON FORGERY POLICY 


Maryland Casualty Co. v. Chase National Bank, City Court of New 
York, 275 N. Y. Supp. 311 


An insurance company insured a depositor and his bank (the 
drawee) against loss through the payment of checks bearing forged 
indorsements. An employee of the insured depositor, a corpora- 
tion, stole some of the corporation’s checks after they had been made 
out to various payees. He forged the payees’ indorsements and 
negotiated the checks to one Kirk. The latter received them in good 
faith and deposited them in his bank, by which they were collected 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §512. 
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from the drawee. When the fraud was discovered the insurance 
company made good the loss to the depositor. It was held that the 
insurance company could recover from the collecting bank and that 
the latter could recover from Kirk. 


Action by the Maryland Casualty Company against the Chase Na- 
tional Bank of the City of New York which impleaded Ervante Kirk, 
doing business under the firm name and style of the New York Stamp 
Company. On motions for summary judgment by plaintiff against de- 
fendant Chase National Bank and by the Chase National Bank against 
the impleaded defendant, Kirk. 

Motions granted. 

Thomas J. Meehan, Jr., of New York City, for plaintiff. 

Allan C. Rowe, of New York City, for defendant Chase Nat. Bank. 

Vincent Yardum, of New York City, for defendant Kirk. 


NOONAN, J.—This is a motion for summary judgment by the 
plaintiff against the defendant the Chase National Bank. The Chase 
National Bank’in turn asks for summary judgment against the im- 
pleaded defendant, Kirk. 

The National Liberty Insurance Company of America was a de- 
positor in the bank maintained by the Manufacturers’ Trust Company. 
As such depositor it drew, among others, the twelve checks involved 
in this action, and directed its depository to pay said checks to certain 
individuals, all of whom were nonresidents and agents of the insurance 
company. The checks were issued to the payees in payment of com- 
missions. One Roy Ackerson was an employee of the insurance com- 
pany, and in some manner the checks came into his possession. Acker- 
son forged the names of the payees of the checks as indorsees thereof, 
and, with his own indorsement added, he negotiated the checks with 
the defendant Ervante Kirk, who was doing business under the name 
of the New York Stamp Company. The checks were negotiated for 
value, as Ackerson, who was a stamp collector, received from Kirk 
part cash and part merchandise in the form of stamps. Kirk deposited 
ten of these checks for collection with the Interstate Trust Company 
and two were deposited with the defendant the Chase National Bank. 
The latter bank had absorbed by merger the Interstate Trust Company. - 
The checks were presented for collection by the Chase National Bank 
to the Manufacturers’ Trust Company. The Chase National Bank 
indorsed the checks and guaranteed all prior indorsements. The checks 
were paid by the depository bank, and the account of the National 
Liberty Insurance Company of America was accordingly debited in 
the amount of the checks. 

Plaintiff is a surety company and had issued a policy of insurance 
to the National Liberty Insurance Company of America agreeing to 
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indemnify it and ‘‘any bank or banks in which the Insured carries 
a deposit account, subject to check ... as their respective interests 
may appear, against any loss, not exceeding in the aggregate the amount 
of Fifty thousand and 00/100 ($50,000.00) Dollars, which . . . may be 
sustained through the payment by the insured or the bank:—(1) of 
any check, draft, note or any other written promise, order or direction 
to pay a sum certain in money; ... (b) Made or drawn by the In- 
sured upon which the signature of an endorser thereof shall have been 
forged.’’ 

Plaintiff paid the loss occasioned by the forged indorsements of 
the checks and instituted this action against the collecting bank, the 
Chase National Bank, to recover the sum paid. The theory of the 
action is that the plaintiff is the assignee or subrogee by force of law 
of the rights of the National Liberty Insurance Company of America 
as drawer of the checks and of the rights of the drawee bank, Manu- 
facturers’ Trust Company. Although the complaint alleged an assign- 
ment, no oral or written assignment from either the drawer or drawee 
bank is claimed. Subsequent to the commencement of the action, the 
defendant the Chase National Bank by order of the court brought in 
Ervante Kirk as a party defendant. The Chase National Bank claims 
that, if it is to be held liable to the plaintiff, it has the right to recover 
from Kirk whatever sum is recovered. In its answering affidavit, the 
defendant the Chase National Bank questions the reality of the forged 
indorsements and claims that it has a right to cross-examine the wit- 
nesses for the plaintiff on that point. In its brief, however, this de- 
fendant says nothing of this contention and seems to cast the entire 
burden of the defense upon the impleaded defendant, Kirk. The evi- 
dence is so overwhelming in support of the claim that the indorsement 
of the payees of the checks was forged that cross-examination of the 
witnesses would be futile. 

There are affidavits submitted which show beyond doubt that the 
names of the payees were forged. All of these affidavits except one 
are sworn to by the payees, who swear that they never received the 
checks or their proceeds and did not indorse their names to them. The 
one exception is where the payee is dead and with respect to that check 
there are affidavits by three separate officials of the bank where the 
deceased payee kept his account to the effect that the signature of the 
payee on the back of the check is fictitious. The checks in question 
were made payable to payees all of whom reside in states far distant 
from this city. The checks were cashed within two or three days of 
their issuance. This is an added reason to show that the payees did 
not have the opportunity to indorse their names on the checks. 

Then again, Ackerson, the forger, indorsed his name on the checks 
right after the forged name of the payees. There is no dispute that 
Ackerson has been convicted of these forgeries and is now in prison. 
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It is difficult to understand how any amount of cross-examination could 
overcome such evidence. The defense of the impleaded defendant, 
Kirk, is that the drawer of the checks was guilty of negligence in not 
detecting the forgeries of its own employee before the issuance of the 
checks in question. It is settled that the duty of the drawer towards 
its depository does not obligate him to examine the indorsements on 
the backs of his canceled checks. Such obligation is confined to the 
face of the checks. National Surety Co. v. President, ete., of Man- 
hattan Co., 252 N. Y. 247, 254, 169 N. E. 372, 67 A. L. R. 1113; Ameri- 
ean Exchange Nat. Bank v. Yorkville Bank of New York, 122 Misc. 
616, 204 N. Y. S. 621; Id., 210 App. Div. 885, 206 N. Y. 8S. 879. 

Furthermore, there is no privity between the drawer and the col- 
lecting bank and a fortiori between the drawer and the impleaded 
defendant, Kirk, and the drawer owes to these parties no duty of 
vigilance. Fallick v. Amalgamated Bank of New York, 232 App. 
Div. 127, 130, 249 N. Y. S. 238, 242; City of New York v. Bronx 
County Trust Co., 234 App. Div. 244, 254 N. Y. S. 741; Manufacturers’ 
Trust Co. v. Harriman Nat. Bank Trust Co., 146 Misc. 551, 262 N. Y. 
S. 482; American Exchange Nat. Bank v. Yorkville Bank of New York, 
supra. 

In the natural sequence of events the drawer of the check would 
have a right of action against the drawee bank where the account 
of the drawer was debited on a forged indorsement of the payee’s 
name because under such circumstances the drawee bank failed to pay 
the check in accordance with the direction of the drawer. A drawee 
bank which has paid checks the indorsements of which have been 
forged is in the position of having paid out its own money. This fol- 
lows from the fact that the relation between the drawer and its de- 
pository is that of creditor and debtor and the creditor is entitled to 
have his money paid out solely in accordance with his directions. Pay- 
ments made contrary to the directions of the drawer gave the drawee 
bank no right to charge such payments to the drawer and did not dis- 
charge any part of its indebtedness to the drawer. General Fire As- 
surance Co. of Paris, France, v. State Bank, 177 App. Div. 745, 164 
N. Y. S. 871; American Exchange Nat. Bank v. Yorkville Bank of 
New York, supra. 

Under the circumstances narrated, the depository bank is not with- 
out remedy. If the checks with forged indorsements have been sent 
to it for collection, it has a right of action against the collecting bank 
which has guaranteed all prior indorsements. In Fallick v. Amalga- 
mated Bank of New York, supra, the court said: ‘‘The liability of the 
collecting bank to repay the moneys paid out on forged indorsements 
which were guaranteed by the collecting bank to the depositary bank 
is absolute, and not in any wise dependent upon the liability of the 
depositary bank to its depositor.’’ In turn, upon the same principles 
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the collecting bank has its remedy against the one from whom it re- 
ceived the checks upon his endorsement, and, if it be established that 
such person is the one who has forged the indorsements, he is the one 
who must eventually pay for his wrongdoing. American Exchange 
Nat. Bank v. Yorkville Bank of New York, supra. 

Applying these principles to the case at bar, it appears that the 
plaintiff who had insured the drawer of the checks and the depository 
bank against forged indorsements on checks drawn against the latter 
paid the loss to the drawer and of course is entitled to be subrogated 
to such rights as the drawer has against its depository. The question 
here is whether it is also entitled to the remedy of the depository 
against the collecting bank upon the latter’s guaranty of prior in- 
dorsements. It is contended upon the authority of General Fire As- 
surance Co. of Paris, France, v. State Bank, 177 App. Div. 745, 164 
N. Y. S. 871, that the collecting bank did not become liable to the 
drawer, since the drawer had a complete remedy against the drawee 
bank and for that reason suffered no damage. It is true that the 
drawer has the right to proceed against the drawee bank by reason of 
the latter having debited its account contrary to its directions. It is 
to be assumed that the drawer was obligated to make good the amounts 
specified in the checks to the payees thereof. The drawer therefore 
suffered damage and could proceed as already stated against its de- 
pository for the wrongful debit of its account. Instead of doing this, 
it collected the loss from its insurer, the plaintiff in this action. Plain- 
tiff, however, not only insured the drawer, but also the drawee bank. 
Having reimbursed the drawer for its loss, it became subrogated by 
law to the rights of the drawer against the depository bank. If it had 
enforced these rights and sued for the amount which it had paid to 
the drawer under its policy of insurance, it would be met by an offset 
of the depository bank by virtue of the same policy of insurance. In 
other words, the depository bank could claim that the loss which it 
was called upon to pay was also insured by the plaintiff. 

Such an action by the plaintiff against the depository bank would 
be an idle procedure. Therefore, why could not the plaintiff pay the 
drawer for the loss as it was obligated to do by its policy of insurance 
and be subrogated to the rights of both drawer and depository bank? 
This payment to the drawer was a short-cut settlement of liability. 
To be sure the plaintiff might have paid the depository bank, and, if 
that was done, the latter would in turn be obligated to turn the pay- 
ment over to the drawer. If such a course had been pursued, there 
could be no question of the right of the plaintiff as subrogee of the 
depository bank to call upon the collecting bank for payment. Under 
the circumstances here presented, I do not think that the plaintiff 
which had insured both drawer and depository bank was required to 
do this. Certainly the collecting bank should not be permitted to 
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escape its liability on its guaranty of the validity of the indorsements 
on the checks. 

The motion of the plaintiff for summary judgment against the 
Chase National Bank is granted with appropriate interest and costs, 
and the motion of the Chase National Bank for summary judgment 
against the impleaded defendant, Kirk, is likewise granted with ap- 
propriate interest and costs. Execution is stayed for three days after 
notice of entry of judgment. Order signed. 


TRANSFER OF NOTE WITHOUT INDORSEMENT 


Lawyers’ Realty Co. v. Bank of Ludlow, Court of Appeals of Kentucky, 
76 S. W. Rep. (2d) 920 


One to whom a note payable to order is transferred without 
indorsement gets good title to the note and is entitled to have the 
indorsement of the transferor. But, for the purpose of determining 
whether he is a holder in due course, the negotiation takes effect as 
of the time when the indorsement is made. 

So, if the indorsement is made before the maturity of the note, 
the purchaser is a holder in due course. But, if the indorsement 
is made after maturity, he is not. In the latter case, if the maker 
has a defense good as against the original holder, he can use it 
against the purchaser of the note. 


Action by the Bank of Ludlow and others against the Lawyers” 
Realty Company. From a judgment for the named plaintiff, defendant 
appeals. 

Affirmed. 

Blakely & Murphy, of Covington, for appellant. 

Galvin & Tracy, of Cincinnati, Ohio, for appellee. 


DRURY, C.—The trial court directed a verdict for $5,243.39 in 
favor of the Bank of Ludlow against the Lawyers’ Realty Company, 
and it has appealed. 

The Lawyers’ Realty Company admits that on April 1, 1926, it, 
through Martin J. Brown, its president, executed a note for $6,000 to 
the Ludlow Savings Bank. There was then in Ludlow a bank known 
as Farmers’ & Mechanics’ Bank, which on July 15, 1926, increased 
its capital stock from $30,000 to $50,000, changed its name to the Bank 
of Ludlow, and continued its business in the same quarters. In some 
way and about this same time, the Ludlow Savings Bank was taken 
over by this Bank of Ludlow, and this note as one of the assets of the 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) . $1461. 
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former passed into the hands of the latter, and this note was placed 
on the latter’s liability ledger. John T. Murphy paid thereon $756.61 
to the Bank of Ludlow on October 17, 1927, thus reducing the prin- 
cipal to $5,243.39. There have since been 16 payments of interest made 
by Murphy upon the note. The defendant’s hope for reversal is rested 
on its plea of ‘‘No consideration’’ and the absence of an indorsement 
on this note transferring it to the Bank of Ludlow. The defendant 
denied that this note had been indorsed to the Bank of Ludlow, and 
it was not, but that is unnecessary. 

The Bank of Ludlow came into possession of this note before its 
maturity, and while it can now, by section 3720b-49 Ky. Stats., require 
the Ludlow Savings Bank to indorse the paper, yet, so far as its being 
a holder in due course is concerned, that will be determined as of the 
date of the actual indorsement, so it must be held this note is subject 
to all defenses that the maker would have if it were still in the hands 
of the Ludlow Savings Bank. The Bank of Ludlow without an in- 
dorsement of the note could sue upon it. See sections 3720b-49, 3720b- 
51, and 3720b-190 Ky. Stats., and Callahan v. Louisville Dry Goods 
Co., 140 Ky. 712, 131 S. W. 995. 


The Consideration 

Upon the Lawyers’ Realty Company rested the burden of establish- 
ing by evidence its plea of ‘‘no consideration.’? Brown’s Adm’r v. 
Wilson, 222 Ky. 454, 1 S. W.(2d) 767; Cheney’s Adm’r v. Houston, 
238 Ky. 410, 38 S.W.(2d) 198; Richardson’s Adm’r v. Morgan, 233 
Ky. 540, 26 S.W.(2d) 32; Michel v. Rembold, 238 Ky. 260, 37 S.W.(2d) 
66. 

The records of the Ludlow Savings Bank were introduced, and they 
show that on June 18, 1926, a note for $6,000 went into the assets of 
that bank and a note of John T. Murphy for $5,000 was paid. off and 
Murphy was given credit for $1,000 on another note. That is all the 
evidence there is of any consideration. That was not enough to over- 
come the statutory presumption, of consideration for a negotiable note, 
created by section 3720b-24 Ky. Stats. 

While there is in the records of the Ludlow Savings Bank nothing 
to show any money was that day placed to the credit of the Lawyers’ 
Realty Company, yet there is nothing to show it did not receive cash 
for its note. Of course it is possible that the Lawyers’ Realty Com- 
pany gave this note to the bank, and that Murphy got credit therefor, 
but there is no proof that is the case. If that is what happened, it 
would have been very easy to show it, by introducing direct testimony 
on the question, yet the defendant attacked the question indirectly, 
and, after consuming two days’ time and putting in 86 pages of evi- 
dence, it failed to close this important gap. 

After the defendant had announced through with the introduc- 
tion of evidence, both parties moved for a directed verdict. The court 
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indicated the plaintiff’s motion would be sustained, whereupon the 
defendant asked leave to introduce John T. Murphy, one of its stock- 
holders for the purpose of showing the Lawyers’ Realty Company had 
received no part of the proceeds of this note, also for leave to introduce 
its books and records to which the plaintiff objected, and the court 
sustained that objection and declined to admit the proffered evidence. 
The reopening of this case for the reception of this evidence was a 
matter within the discretion of the trial court. Larman v. Huey’s 
Heirs, 13 B. Mon. (52 Ky.) 436; Town of Wingo v. Rhodes, 234 Ky. 
385, 28 S.W.(2d) 465. Whether the court abused its discretion or not 
would depend on whether the proffered evidence was then at hand 
available, was competent, relevant, and admissible, and a satisfactory 
showing was made for failure to introduce it sooner. See 64 C. J. pp. 
160, 161, §§ 180 and 181. 

No attempt was made to meet any of these requirements, no avowal 
was made of what the proposed evidence would be, and all we know 
of it is contained in the defendant’s conclusion that it would show the 
Lawyers’ Realty Company received no consideration for this note. If 
the books and records of the Lawyers’ Realty Company would merely 
show no entry concerning this note, they would not be admissible. See 
Lawhorn v. Carter, 74 Ky. (11 Bush) 7; Vandyke v. Memphis, N. O. 
& C. Packet Co., 71 S. W. 441, 24 Ky. Law Rep. 1283, Louisville R. 
Co. v. Kritzky, 162 Ky. 652, 172 S. W. 1051. Certainly we cannot say 
it was prejudicial error to decline to receive the testimony of Murphy 
when it is not shown by avowal or otherwise what it would be. 

Judgment affirmed. 


FAILURE OF BANK ACTING AS TRUSTEE OF 
LIVING TRUST 


Union Trust Co. v. Ralston, Appellate Court of Indiana, 191 N. E. 
Rep. 94 


Under an Indiana statute (Laws, 1931, Chap. 167, §1) upon © 
the failure of a bank, acting as trustee of a living, or voluntary, 
trust (or in any other fiduciary capacity) the beneficiary of the 
trust is entitled to a preferred claim against the assets of the bank 
for the amount of the trust fund. If at the time of the failure, the 
trust fund exceeds the amount of the bank’s cash assets, the bene- 
ficiary can apply the cash so far as it will go and will have a claim 
against the bank’s other assets for the balance. 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) ‘§§141-154, 
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Proceedings by the Union Trust Company of Indianapolis, as trus- 
tee under a trust agreement for Katherine D. Vajen, for allowance of 
a preferred claim against Boyd M. Ralston, as receiver for the Farmers 
Trust Company. From the judgment claimant appeals. 

Reversed, with instructions. 

Henry M. Dowling and M. M. Dunbar, both of Indianapolis, for 
appellant. 

H. Nathan Swaim and Charles W. Richards, both of Indianapolis, 
for appellee. 


DUDINE, J.—The Farmers’ Trust Company of Indianapolis acted 
as administrator with the will annexed of the estate of Charles T. 
Vajen, deceased husband of Katherine D. Vajen, appellant’s cestui 
qui trust, from February 1, 1930, to April 11, 1931, when said estate 
was duly closed. The estate consisted of securities and cash in bank. 
Katherine D. Vajen was the sole legatee under decedent’s last will. 

On April 16, 1931, five days after said estate was closed, said 
Farmers’ Trust Company and Katherine D. Vajen entered into a trust 
agreement by the terms of which agreement $7,527.88 cash in bank 
and certain securities were transferred to said Farmers’ Trust Com- 
pany as trustee for said Katherine D. Vajen. On May 21, 1931, ap- 
pellee Boyd M. Ralston was duly appointed receiver of said Farmers’ 
Trust Company. 

Although said trust agreement provided for revocation of the trust 
upon written demand by said cestui qui trust, she did not make such 
demand until after said receiver was appointed. 

Thereafter, on petition of said Katherine D. Vajen, the Union Trust 
Company of Indianapolis was appointed trustee under said trust agree- 
ment, as successor to said Farmers’ Trust Company and the receiver 
of said Farmers’ Trust Company transferred and turned over to ap- 
pellant trustee all the securities belonging to said trust, but did not 
turn over the uninvested funds belonging to said trust, which, at the 
time of his appointment as such receiver, amounted to $8,971.34. Said 
uninvested funds had been commingled with the general funds of said 
Farmers’ Trust Company, and thereafter the general fund of said 
Farmers’ Trust Company had been reduced so that when appellee re- 
ceiver was appointed, there was only $4,909.14 in said general fund. 

Appellant filed its verified petition in said receivership of Farmers’ 
Trust Company for allowance of a claim in the sum of $8,971.34 for 
said uninvested funds, praying that said claim be allowed in said 
amounts as a preferred claim against the general assets of said Farm- 
ers’ Trust Company. 

No good purpose will be served by discussing the allegations of the 
claim. It is sufficient in that respect to note that the claim cites chap- 
ter 167 of the Acts of 1931 as the basis for the preference claimed. 
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Appellee filed answer in three paragraphs: (1) General denial; 
(2) an argumentative denial, the allegations of which need not be set 
forth herein; and (3) alleging that said uninvested funds had not 
‘‘augmented’’ the assets of said Farmers’ Trust Company. 

The matter was submitted to the court for trial, who found that 
said Farmers’ Trust Company was indebted to appellant as trustee for 
Katherine D. Vajen in the sum of $8,971.34 on account of trust funds 
received for her benefit, and commingled with the general assets of 
said Farmers’ Trust Company; that at the time appellee was appointed 
receiver of said Farmers’ Trust Company, there was only $4,909.14 
in the general fund of said trust company; and that appellant’s claim 
should be allowed in the sum of $8,971.34 as a preferred claim against 
said $4,909.14, received by appellee receiver as aforesaid, and that 
any balance of said claim not paid out of said $4,909.14 as aforesaid 
should be allowed and treated as a general claim only, and the court 
rendered judgment in accordance with the finding. 

Appellant seasonably filed a motion for new trial, the grounds of 
which were: (1) Decision of the court is not sustained by sufficient 
evidence; (2) decision of the court is contrary to law; (3) error in 
the assessment of the amount of recovery, the same being too small, 
which motion was overruled. Appellant thereafter filed a motion to 
modify the judgment so as to make it a judgment allowing said claim 
in the amount of $8,971.34 as preferred as against all the general assets 
of said Farmers’ Trust Company, which motion was overruled. 

Thereafter appellant perfected this appeal, assigning as error: (1) 
The overruling of said motion for new trial; (2) the overruling of said 
motion to modify said judgment. 

Under all of appellant’s points, it presents the question of whether 
the decision of the court was contrary to and in violation of chapter 
167 of the Acts of 1931. That question is determinative of this appeal, 
and therefore we will not discuss appellant’s points separately. 

Section 1 of said act is as follows: ‘‘Be it enacted by the general 
assembly of the State of Indiana, That hereafter, upon the insolvency, 
suspension or liquidation of any bank of discount and deposit, or loan 
and trust and safe deposit company, while acting as executor, admin- 
istrator, receiver, guardian, assignee, commissioner, agent, attorney- 
in-fact, or in any other fiduciary capacity, the person or persons bene- 
ficially entitled to receive the property and proceeds held in trust 
by it as aforesaid, or its successors in trust, shall have preference and 
priority over its general creditors in all assets of such bank or loan 
and trust and safe deposit company, for all uninvested funds so held 
in trust to the extent of any commingling with its general assets or 
which may not be duly accounted for.’’ 

Said act contained an emergency clause, and was approved March 
11, 1931, hence went into effect on that date. The Farmers’ Trust 
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Company closed its doors on May 4, 1931, and said Farmers’ Trust 
Company was acting in a fiduciary capacity, to wit, as trustee for 
Katherine D. Vajen, when it closed its doors. We cannot see any rea- 
son why said act does not govern the instant case. 

Appellee contends that appellant’s claim was not a claim for ‘‘un- 
invested funds’’ held in trust and ‘‘commingled’’ with the general 
assets of said Farmers’ Trust Company, within the meaning of said 
terms as used in said act, and gives three reasons, to wit: (1) ‘‘The 
evidence shows that at the time said trust agreement was entered into 
by the parties the amount of $7527.88 which was shown as cash on the 
trust agreement was not actually paid into said Farmers Trust Co. 
by Katherine D. Vajen but represented only a transfer of a credit on 
the books of said Farmers Trust Co.’’ (2) Said ‘‘amount could not be 
‘commingled with its general assets’ because such commingling had . 
occurred prior to the execution of said trust agreement.’’ (Our italics.) 
(3) Said ‘‘amount was ‘duly accounted for.’ It is still a credit on 
the books of said Farmers Trust Co....’’ Appellee cited no au- 
thorities to support said contention or either of said reasons. We dis- 
agree with said contention. 

The Farmers’ Trust Company, as trustee, acknowledged receipt of 
said sum of $7,527.88 in cash, by executing the trust agreement, and 
appellee receiver’s sworn statement to that effect was introduced in 
evidence. There was a stipulation of evidence that ‘‘the amount of 
$7,527.88 which was shown as cash on the trust agreement was not 
actually paid into said Farmers Trust Co. by said Katherine D. Vajen, 
but represented only a transfer on the books of said Farmers Trust Co. 
of this credit from their book account of the Estate of Charles T. 
Vajen,’’ but a consideration of all the evidence forces us to conclude 
that it was understood, when the trust agreement was executed, that 
said amount was payable to Katherine D. Vajen, in cash, out of the 
account of the estate of her father, and that in lieu of the Farmers’ 
Trust Company paying it out to her in cash, and she handing the cash 
back to the Farmers’ Trust Company for deposit in the trust account, 
the Trust Company would effect the transfer of that amount from the 
account of her father’s estate, to the trust account by a transfer on its 
books. The Farmers’ Trust Company having acknowledged receipt 
of said cash, appellee cannot now be heard to deny the receipt thereof. 

Appellee’s second reason for his said contention, to wit, that said 
amount was commingled with the general fund of said Trust Company 
before the trust was created, does not sustain his said contention. 

Section 1, chapter 167, Acts of 1931, supra, contains no language 
which indicates that the preference given by the act does not apply to 
trust funds, of which the trustee had possession before the trust was 
created, and which were actually put with the general assets before 
the trust was created. 
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It is not the purpose of said act to prohibit the physical act of 
putting trust funds with the general funds of a bank, but its purpose 
is to enable cestuis qui trust to recover the trust funds when they have 
been commingled with the general funds and are being kept so com- 
mingled. The commingling referred to is continuing. 

Appellee admits that said Vajen moneys were not separated from 
said general assets, after they were once commingled; that said Vajen 
moneys and general assets remained so commingled until said trust was 
effected, and until said receiver was appointed. We hold that the 
Farmers’ Trust Company, by continuing the commingling of said funds 
as aforesaid, while it was trustee did ‘‘commingle’’ said funds within 
the meaning of said act. 

We cannot accept appellee’s third reason for his said contention, 
to wit, since the books of the Farmers’ Trust Company showed that 
said amount was due Katherine D. Vajen, said amount was ‘‘duly 
accounted for.’’ The book record was merely evidence of its indebted- 
ness. ‘‘Duly accounting for’’ said amount, within the meaning of said 
act, includes payment to appellant of cash in the trust which had not 
been invested in securities. See State v. Williams (1883) 73 Mo. 463; 
U. S. v. Rehwald (D. C. 1980) 44 F. (2d) 663; Hentz v. The Idaho 
(1876) 93 U. S. 575, 579, 23 L. Ed. 978; Auburn State Bank v. Brown 
(1898) 172 Ill. 284, 286, 50 N. E. 144. 

Appellee further contends that in order to establish a preferred 
claim appellant had to show that the assets of the Farmers’ Trust Com- 
pany were augmented by the amount of such claim; that ‘‘when the 
trust agreement was executed a book entry was transferred from the 
credit of the estate of Charles T. Vajen to the credit of Katherine D. 
Vajen (that such transfer) did not augment the assets of the Farmers 
Trust Co. nor the assets in the hands of the receiver of said Trust Co.”’ 
In support of said contention appellee cites Rottger v. First-Merchants’ 
Nat. Bank (Ind. App. 1933) 184 N. E. 267, and Rottger v. Delta, ete., 
Corp. (Ind. App. 1933) 184 N. E. 412. 

We agree that said authorities did sustain appellee’s said conten- 
tion, but they were decisions which involved cases tried before said act 
of 1931, supra, was enacted. Said act relieved cestuis qui trust of the 
burden of proving such augmentation of assets in cases similar to the 
instant case. , 

Appellee further contends that if said act be construed to include 
appellant’s claim, such construction would affect the obligation of con- 
tracts executed before said act went into effect, since the evidence shows 
that there were depositors and unsecured creditors to whom said Trust 
Company owed $500,000 when the act went into effect; that they have 
not been paid; that said depositors and creditors, by their deposits, had 
either express or implied contracts with Farmers’ Trust Company 
whereby said Trust Company agreed to honor and pay checks and 
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drafts of such persons until their respective deposits became exhausted; 
that if the general assets of said company are taken for the payment in 
full of such claims, such assets will be dissipated, and it will be im- 
possible for the Farmers’ Trust Company, or its receiver, to fulfill its 
obligations to said creditors and depositors. 

Section 3 of said act provides that said ‘‘act shall not affect the 
obligation of any contract executed prior to its taking effect.’’ 

A reading of said act discloses that the prime purpose of its enact- 
ment was to safeguard uninvested funds held by banks and trust com- 
panies in a trust or fiduciary capacity, hence the statute must be con- 
strued so as to effect that purpose if that can be reasonably done. 

Prior to the enactment of said act, a cestui qui trust, who had placed 
funds in a bank in trust, which funds the bank commingled with its 
general assets, as against general creditors of such bank, could only 
recover so much of said trust funds, as he could trace. Rottger v. 
Delta, ete., Corp., supra; Rottger v. First-Merchants’ Nat. Bank, supra. 
It is not disputed that said act relieved the cestui qui trust of said 
burden of tracing their funds, as against depositors and creditors of 
such trustee bank, who became such depositors and creditors after said 
act went into effect. 

Regardless of whether or not the trustee bank has pre-existing 
creditors, a person who places his funds in the bank in trust expects 
to get them back as trust funds. 

General creditors are content to assume a creditor-debtor relation- 
ship with the bank. They rely upon the bank’s general credit, or 
general assets as distinguished from trust funds. They understand 
that trust funds are not part of the general assets of the bank. They 
have no equitable or contractual right to participate in a distribution 
of any trust funds which have been commingled with general assets of 
the bank. That was the understanding of such general creditors, re- 
gardless of whether they became creditors before or after said act was 
passed. There is no reason why a distinction should be made between 
such pre-existing creditors and such subsequent creditors. The same 
reasons for relieving the cestui qui trust from said burden of tracing 
his fund—which reasons are, admittedly, sufficient in cases against 
subsequent creditors-—are applicable in cases against pre-existing 
creditors. 

A construction of said act, which holds that upon the insolvency of 
a bank, while acting as a trustee after said act went into effect, a valid 
claim for trust funds is preferred, even though said trust funds were 
commingled with the general assets of said bank before said act went 
into effect, would not affect the pre-existing obligations of said bank 
to its general creditors. The bank’s obligation to pre-existing creditors 
is to pay their checks and drafts out of the general assets of the bank, 
and if the bank becomes insolvent, they shall participate in the general 
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assets. Banks do not agree to put trust funds into general funds. 
Such a construction would be in complete harmony with the purpose 
of the act. 

We hold that said act of 1931, supra, governs appellant’s claim, and 
that by virtue of said act, appellant’s claim should be preferred as 
against all the general assets of appellee receivership, and that the 
court’s decision is contrary to and in violation of said act. The judg- 
ment is therefore reversed, with instructions that the trial court render 
judgment allowing appellant’s claim against appellee in the sum of 
$8,971.34 as preferred against all the general assets of the Farmers’ 
Trust Company. 


SETTING OFF CERTIFICATES OF DEPOSIT 
AGAINST INSOLVENT BANK 


Gibson v. Gilmore, Supreme Court of Michigan, 257 N. W. Rep. 923 


A person, who had negotiated promissory notes to a bank, re- 
ceived by inheritance, after the failure of the bank, three certificates 
of deposit issued by the bank. It was held that he could not set 
off these certificates against his indebtedness to the bank. The right 
of set off must be determined as of the date of the suspension of 
the bank. In a case of this kind, the debtor must pay his obligation 
to the bank in full and receive such dividends as are paid by the 
closed bank on the certificates. 


Action by Karl Gibson, as receiver of the Farmers’ State Bank of 
Vicksburg, against Robert J. Gilmore. Judgment for plaintiff, and 
defendant appeals. 

Affirmed. 

Argued before the Entire Bench 

Harry C. Howard and William J. Howard, both of Kalamazoo, for 
appellant. 

Chas. H. Farrell and Richard H. Paulson, both of Kalamazoo, for 
appellee. 


NORTH, J.—The Farmers’ State Bank of Vicksburg, Mich., be-- 
came insolvent and suspended business September 15, 1931. Plaintiff 
herein was appointed permanent receiver November 5, 1931. When 
the bank closed, Mr. James Gilmore held three of its certificates of 
deposit totaling $3,400. This amount was allowed as a claim against 
the insolvent bank in favor of Mr. James Gilmore. Prior to bringing 
this suit, the bank had paid on the above claim three dividends of 5 
per cent. each. James Gilmore died January 22, 1933. He left a will 


NOTH—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §746. 
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by which his brother Robert J. Gilmore, defendant herein, was made 
sole legatee. November 29, 1933, the receiver began this suit on promis- 
sory notes which the bank at the time it suspended held against Robert 
J. Gilmore. The latter sought to use as a set-off against his indebted- 
ness to the bank money which he claimed was due him from the bank 
on the certificates of deposit which he had received from his brother’s 
estate prior to the time this suit was started by the receiver. The trial 
court denied the claimed right of set-off and rendered judgment in 
favor of plaintiff for $1,007.81; that being the amount due and un- 
paid on Robert J. Gilmore’s notes to the bank. The defendant has 
appealed. 

The holding of the trial court was correct. Appellant asserts that, 
since the certificates of deposit were negotiable instruments of which 
he was the lawful holder prior to the bringing of this suit, he had a 
right of set-off. This claim is untenable. Plaintiff has and should 
have no greater rights under the claim arising against the bank from 
the certificates of deposit formerly held by his brother than the brother 
would have were he living. His right would be to share pro rata with 
other creditors of the bank in its assets, not the right to be paid in full 
regardless of the insolvency of the bank, as defendant would be if he 
were allowed the asserted set-off. What defendant received as legatee 
of his brother’s estate was not the three certificates of deposit, but 
rather the unpaid portion of his brother’s claim against the insolvent 
bank as allowed incident to these certificates of deposit. 


‘‘Nothing appears to be better settled by the decisions than that 
the effect, upon the creditor, of the taking over by the receiver of the 
general assets of the debtor is to substitute for the right of action, in 
personam, theretofore existing, a right to a proportional share of the 
impounded assets... .’’ In re E. Bement’s Sons, 150 Mich. 530, 114 
N. W. 327, 329. 


The whole answer to appellant’s claim is that at the time the bank 
became insolvent and suspended, he had no right of set-off against the 
amount he then owed the bank; and the condition of the debits and 
credits which then prevailed as between him and the bank determines 
the right of set-off. 


‘‘The right to a set-off against the receiver of a bank is to be gov- 
erned by the state of things existing at the moment of insolvency and 
not by conditions thereafter created... .’’ 7 C. J. 746, citing many 
cases, including Stone v. Dodge, 96 Mich. 514, 56 N. W. 75, 21 L. R. A. 
280, from which we quote the syllabus: ‘‘In an action by the receiver 
of an insolvent banking corporation organized under Act No. 205, 
Laws of 1887, against a debtor of the bank to recover a sum due at the 
date of the suspension of the bank. the defendant cannot set off a 
certificate of deposit, procured by him from a creditor of the bank 
after its suspension, and before an application for the appointment of 
a receiver was made.’’ 
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Appellant’s claim herein is not sustained by Reichert v. Bay City 
Bank, 263 Mich. 322, 248 N. W. 636. The item of set-off there allowed 
was due and owing to the one asserting it at the time the bank closed. 
Before that time he had become possessed of title to the asserted set-off 
as an heir of his mother’s estate. But, as above noted, appellant herein 
was not possessed of a right of set-off at the time the bank suspended ; 
and he could not assert one acquired subsequently under his brother’s 
will any more than he could assert one subsequently purchased or sub- 
sequently obtained by gift inter vivos. 

The judgment entered in the circuit court is affirmed; costs to ap- 
pellee. 














LIABILITY OF PERSON TRANSFERRING 
NATIONAL BANK SHARES IN TRUST 







Pottorff v. Dean, United States District Court, 8 Fed. Supp. 670 












The owner of shares of stock in a national bank, who, in good 
faith, transfers them irrevocably to trustees in trust to pay the 
dividends to the share owner’s children until such time as the trust 
should terminate and the trust estate be distributed, will not be 
subject to the stockholders’ statutory double liability upon the 
failure of the bank. All that the receiver of the failed bank can 
reach in such a case is property belonging to the trust estate. 












At Law. Action by S. O. Pottorff, as receiver of the First National 
Bank of El Paso, Tex., against Kate S. R. Dean. Judgment for de- 
fendant. 

Parkman, Robbins, Coughlin & Hannan, of Boston, Mass., for plain- 
tiff. 

Ropes, Gray, Boyden & Perkins and Charles B. Rugg, all of Boston, 
Mass., for defendant. 


BREWSTER, D. J.—This action is brought by the receiver of the 
First National Bank of El] Paso, Tex., to recover an assessment of 100 
per cent. ordered by the comptroller of currency, pursuant to 12 USCA 
§ 63. The case was tried without jury. 

Briefly summarized, the facts are as follows: 

Between 1899 and 1922, the defendant had acquired, by purchase 
or gift, 571 shares of the capital stock of the First National Bank of 
El Paso (hereinafter referred to as the El] Paso Bank). For the shares 
purchased, she paid an average price per share of $225. 

On January 27, 1926, the defendant made an indenture of trust for 
the benefit of her four children, and transferred to the Boston Safe 


NOTE—For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1352. 
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Deposit & Trust Company and James Dean, the trustees named in the 
indenture, said 571 shares of stock in the El Paso Bank and 31 shares 
of stock in the First National Bank of Albuquerque, N. M. This trans- 
fer of the 571 shares was recorded on the books of the bank February 
16, 1926, and a certificate for the shares was issued to the trustees, as 
‘*trustees u/ind dated January 27, 1926, made by Kate S. R. Dean for 
the benefit of Joshua R. Dean et al.’’ The settlor did not reserve a 
power to revoke, and no other reservations whatsoever were made for 
her benefit. The shares were to be held for the benefit of the four 
children until such time as the trust should terminate and the trust 
estate be distributed. Provisions were made for the disposition of the 
income and principal in the event of the death of any of the children. 
For the purposes of this case, it is sufficient to add that under no 
circumstances would the donor receive back any part of the trust 
estate. In transferring to the trust the said shares, she divested her- 
self of any and all interest therein. 

The defendant’s father had, for several years, been president of 
and a stockholder in the El Paso Bank. In 1926, and for many 
years prior thereto, the bank had been considered a prosperous and 
conservative banking institution. It had paid dividends, and continued 
to pay them after 1926, ranging from 4 per cent. to 10 per cent. per 
annum. The shares had a market value of from $100 to $150 up to 
1930 when its market value was $135 per share. It was not until 1931 
that the solvency of the bank had ever been questioned. While the de- 
fendant knew of the statutory liability of stockholders in national 
banks, this knowledge was not a controlling factor in her decision to 
create a trust. Her only purpose was to create a fund that would 
provide for the education and maintenance of her children who were 
then minors, but three of whom had attained their majority before 
the assessment was ordered. The trust was created in entire good 
faith, without any intention whatever of evading the liability of hold- 
ers of bank stock. After the trust was created, the trustees received 
dividends on the stock which were distributed in accordance with the 
terms of the trust to the minor children. 

The trustees had an opportunity to sell the shares in the El] Paso 
Bank for a price something over par but elected to retain them, and 
when the assessment was made, June 28, 1932, the trustee held all the 
571 shares of the E] Paso Bank and also the 31 shares of the Albuquer- 
que Bank. 

These 31 shares in the Albuquerque Bank constituted all the assets 
in the hands of the trustees other than the shares of the El Paso Bank, 
and these shares were turned over to the plaintiff in full satisfaction 
of the trustees’ liability under 12 USCA § 66, and they were so ac- 
cepted by the plaintiff; but in order that he might not be subjected 
to stockholders’ liability in case the Albuquerque Bank was liquidated 
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and insolvent, it was agreed that, until sold, the shares might be held 
as collateral against the liability of the trustees. When sold, the pro- 
ceeds would effectually discharge the trustees from all further liability 
arising from the ownership of the 571 shares of the El Paso Bank. 

The above facts, together with requests of both parties for findings, 
so far as granted, may be taken to be special findings of fact. 

The plaintiff’s contention is based upon the premise that the law 
contemplates, as to every share of national bank stock, that there shall 
be at all times some person or estate which shall be liable as holder 
thereof. 

As I view the cases cited, the doctrine has never been extended so 
as to read that there shall at all times be a holder of sufficient financial 
ability so that he could respond to the assessment. Aldrich v. Bing- 
ham (D. C.) 131 F. 363; Riley v. Bondi (C. C. A.) 64 F(2d) 515; 
Lueas v. Coe (C. C.) 86 F. 972. 

If the stock is held by an insolvent holder, the receiver cannot go 
back in the chain of title to fasten liability upon the first solvent prior 
owner. 

The correct rule established by the cases undoubtedly is that there 
shall at all times be a holder of sufficient legal capacity to assent to 
the statutory liability and one who has so assented. Keyser v. Hitz, 
133 U. S. 138, 10 S. Ct. 290, 33 L. Ed. 531; Foster v. Chase (C. C.) 
75 F. 797; Williams v. Vreeland, 250 U. S. 295, 39 S. Ct. 438, 63 L. 
Ed. 989, 3 A. L. R. 1938. 

Thus, where a parent has purchased national bank stocks and caused 
the certificate to be issued in the name of his minor children, the father 
has been held to be the real owner. Early v. Richardson, 280 U. S. 
496, 50 S. Ct. 176, 74 L. Ed. 575, 69 A. L. R. 658; Riley v. Bondi, 
supra; Foster v. Chase, supra; Miller v. Van Zandt (C. C. A.) 67 F. 
(2d) 901. 

And the rule has been held to apply in a case where the parent was 
subsequently reimbursed out of funds of the minor—no trust having 
been established. Riley v. Bondi, supra. 

The statute governing stockholders’ liability clearly contemplates 
that trustees may hold the stock in national banks and become subject 
to the liability, the statute expressly relieving the trustee from in- 
dividual liability and limiting the liability to the trust estate. 12 
USCA § 66. And this section has been held to apply to trusts where 
the beneficiaries were minors. Lucas v. Coe, supra; Fowler v. Gowing 
(C.-C. A.) 165 F. 891; MeNair v. Darragh (C. C. A.) 31 F.(2d) 906; 
Heiden v. Cremin (C. C. A.) 66 F.(2d) 943. 

It cannot be seriously contended that a trustor who, in good faith, 
transfers stock to trustees, reserving no beneficial interest whatever 
in the trust estate, can be held liable if it should turn out that the 
estate was insufficient to fully satisfy the assessment. 
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I do not overlook propositions of law established by plaintiff’s au- 
thorities. It is undoubtedly settled that the court will go behind the 
form of the transaction and ascertain the real, true owner of the stock, 
regardless of the record ownership. McDonald v. Dewey, 202 U. S. 
510, 26 S. Ct. 731, 50 L. Ed. 1128, 6 Ann. Cas. 419; Ohio Valley Na- 
tional Bank v. Hulitt, 204 U. 8. 162, 27 8. Ct. 179, 51 L. Ed. 423; 
Early v. Richardson, supra; Case v. Small (C. '‘C.) 10 F. 722; Hough- 
ton v. Hubbell (C. C. A.) 91 F. 453; Corker v. Soper (C. C. A.) 53 
F.(2d) 190; Miller v. Van Zandt, supra. 

And transfers to corporations or trusts, organized or created solely 
for the purpose of enabling the stockholders to escape the liability, 
will not relieve the transferor if he retains any beneficial interest in 
the assets of the corporation or trust. Keyes v. American Life & Acci- 
dent Ins. Co. (D. C.) 1 F. Supp. 512; English v. Gamble (C. C. A.) 
26 F.(2d) 28; Barbour v. Thomas (D. C.) 7 F. Supp. 271; Corker v. 
Soper (‘C. C. A.) 53 F.(2d) 190. 

Neither of these rules, however, is applicable to the case at bar. 

There is merit in the contention of the defendant that the receiver 
is estopped to now enforce liability against the defendant. He has 
made and collected in part an assessment upon the trust, under section 
66. He is now in no position to say that the trust was not the real 
owner of the stock. 

In view of the foregoing, however, it is not necessary to pass upon 
this defense. The decision turns upon my finding and ruling that the 
defendant was not the real owner. 

Judgment may be entered for the defendant. 


DIRECTION IN WILL TO SELL STOCKS 


In re Schinasi’s Estate, New York Surrogate’s Court, 274 N. Y. 
Supp. 480 


A provision in a will directing the executors and trustees to sell 
all stocks belonging to the estate within four years after the testa- 
tor’s death, where the stocks have a ready market, is not authorita- 
tive merely, but mandatory and must be carried out. 


Proceedings in the estate of Leon Schinasi, deceased, for the con- 
struction of decedent’s will. 

Decree construing will and disapproving further retention of es- 
tate’s securities. 

Thomas A. McGrath, of New York City, for executors Ruby Schinasi 
and Harold Smith. 


NOTE—VFor similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1512. 
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White & Case, of New York City (Joseph M. Hartfield, of New 
York City, of counsel), for coexecutor and trustee Bankers’ Trust Co. 
Thomas F. Cohalan, of New York City, special guardian of infants. 


DELEHANTY, S.—Two of three qualified executors of deceased 
ask leave to retain in the estate securities originally owned by deceased ; 
and ask that the sixteenth paragraph of the will be construed as au- 
thorizing such retention. This paragraph gives the executors and 
trustees full authority to permit the estate to remain in the same form 
as it was at the date of testator’s death, with the following limitation: 
‘¢(2) I direct my said Executors and/or Trustees to sell and dispose of, 
and to cause Schinasi Commercial Corporation to sell and dispose of, 
within four years after my death, all of the following which may be 
owned at the time of my death by me or by Schinasi Commercial Cor- 
poration: All common and preferred stocks (except stock of Schinasi 
Commercial Corporation). 

Testator died on August 16, 1930, and the four-year period men- 
tioned in the above-quoted paragraph expired on August 16, 1934. 

Petitioners contend that the above language is not mandatory, but 
merely authoritative, and that they may, subject to the usual require- 
ments of prudence and good faith exacted of fiduciaries, continue the 
investments in common and preferred stocks received from the testator 
beyond the four-year period. The third executor and trustee contends 
that the language is mandatory, and that the securities must be sold 
as directed by the testator. 

The will was executed on February 11, 1930, six months subsequent 
to the stock market crash of October, 1929. At that time testator un- 
doubtedly was of the opinion that a recovery in the market could not 
be expected for some time, and therefore authorized his fiduciaries, if 
they deemed it wise, to hold stocks received by them for the period of 
four years from the time of his death. This discretion did not extend 
beyond that period, and the language imposes an imperative obligation 
to sell by the end of four years. Perry on Trusts (7th Ed.) § 452; 
Matter of Perkins’ Estate, 245 N. Y. 478, 483, 157 N. E. 750; Fraser v. 
Trustees of General Assembly of United Presbyterian Church, 124 
N. Y. 479, 26 N. E. 1034. 

Petitioners rely upon Matter of Simon (N. Y. Law Journal, January 
3, 1934). In that case the court held that while the language was im- © 
perative the best interests of the estate required postponement of the 
sale, since the property could not be disposed of without sacrifice. 
Here securities of the type held by the trustees are sold daily in the 
market. There is no question here of sacrifice, but only whether the 
executors may speculate further on a rise in value. They may not. 
Matter of Stumpp’s Estate,— Mise. —, 274 N. Y. S. 466. 

Submit on notice decree construing the will accordingly, and deny- 
ing the approval of the court to any further retention of the securities. 





BOOK REVIEW 


Gordon’s Standard Annotated Forms of Agreement: Prentice-Hall, 
Inc., 70 Fifth Ave., New York, N. Y.; 1300 pp.; Price, $7.50. 


This new 1300-page volume of standard forms of agreement repre- 
sents the choice of thousands of such forms, selected because of their 
general application in all parts of the country. A wider variety of 
subjects is covered than has heretofore appeared in any single volume. 
The author is unusually well qualified to make the selection of these 
forms. His previous volume of forms of agreement, published in 1922, 
has been used widely, and has enjoyed an enviable reputation as a 
practical and authoritative reference volume. His new book contains 
several hundred new forms, and innumerable changes have been made 
to bring it strictly up to date. So many changes, in fact, that it repre- 
sents an entirely new and modern handling of the subject. 

The author, Mr. Saul Gordon, is a member of the New York Bar 
and the author of Gordon’s Annotated Real Estate Forms and Gordon’s 
Annotated Forms of Wills. He was formerly editor-in-chief of An- 
notated Legal Forms Magazine. 

The 614 forms, contained in the volume, are adapted from forms 
which have been passed upon by the courts in cases in which the forms 
were involved. In each instance a footnote cites the decisions used in 
preparing the form. 

The arrangement of this book was given particular attention in 
order that it might produce instantly any particular type of form de- 
sired. This has been done successfully by arranging the various types 
of forms alphabetically. In addition, the twenty-three chapter head- 
ings divide the contents according to the status of the person making 
the agreement. 

Among the forms included in the book which will be of interest to 
bankers are those pertaining to assignments, bailments, conditional 
sales, deeds, guaranties, indemnity agreements, mortgages, options, 
pledges, sureties, deeds of trust, and acknowledgments. 

The book is attractively bound in stout buckram and the printing 
is in large clear type. The price of the book, $7.50, represents a reduc- 
tion of fifty per cent. from the former price. 





